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U.S. Customs Service 
Treasury Deciséons 


(T.D. 81-188) 


Customs Approved Public Gauger 


Approval of public gauger performing gauging under standards and procedures 
required by Customs 

Notice is hereby given pursuant to the provisions of section 151.43 
of the Customs Regulations (19 CFR 151.43) that the application of 
National Maritime Surveys, Inc., 8935 Jefferson, River Ridge, 
Louisiana 70123, to gauge imported petroleum and petroleum products 
in all Customs districts in accordance with the provisions of section 
151.43 of the Customs Regulations is approved. 

Dated: July 15, 1981. 

Anthony L. Piazza, for 
SaLvaToRE E. CARAMAGNO 
Director, Entry Procedures 
and Penalties Division). 


[Published in the Federal Register July 21, 1981 (46 F.R. 37587)] 


19 CFR Part 151 
(T.D. 81-189) 


Examination of Cigars, Cigarillos, and Tobacco of Cuban Origin 
AGENCY : U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This rule amends the Customs Regulations to centralize 
responsibility for the general supervision of the examination of all 
imported tobacco which may be of Cuban origin, in the tobacco 
National Import Specialist at the port of New York. 

Previously, tobacco suspected to be of Cuban origin was examined 
by import specialists at the ports of New York and Tampa. 

Customs has determined that to improve the efficiency of service to 
the public and to utilize fully its personnel resources, centralization of 
that examination function is necessary. 
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EFFECTIV E DATE: August 24, 1981. 


FOR FURTHER INFORMATION CONTACT: George Pinto, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229 (202-566-2957). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Cuban Assets Control Regulations issued by the Office of 
Foreign Assets Control, Department of the Treasury (31 CFR 515.201- 
515.801), prohibit the unlicensed importation of all goods of Cuban 
origin, all goods imported from or through Cuba, and also the un- 
licensed importation of merchandise derived in whole or in part of 
any article which is the growth, produce, or manufacture of Cuba. 

Accordingly, in the early 1960’s, Customs developed and issued 
regulations (present section 151.111, Customs Regulations (19 CFR 
151.111)), and operational guidelines designed to prevent the un- 
licensed importation of cigars, cigarillos, and tobacco, which may 
be made or derived in whole or in part of Cuban articles, or which 
may be of Cuban origin. 

From the inception of Customs program to implement the pro- 
visions of the Cuban Assets Control Regulations, general supervision 
of the examination of all cigars or cigarillos suspected of being Cuban 
articles has been the responsibility of the tobacco import specialist 
at the port of New York, regardless of the actual U.S. port of impor- 
tation (section 151.111(a)). 

However, section 151.111(b) divided the responsibility for the 
general supervision of the examination of tobacco suspected to ke of 
Cuban origin between the tobacco import specialist at New York 
and the tobacco import specialist at Tampa, Florida. Supervision 
of imports of such tobacco occurring in Customs Regions I (Bosto), 
II (New York), III (Baltimore), and IX (Chicago) was assigned to 
New York, while Tampa supervised examination of such tobacco 
imported in Regions IV (Miami), V (New Orleans), VI (Houston), 
VII (Los Angeles), and VIII (San Francisco). 

That system of dividing operational responsibility for a commodity 
between two import specialists is unique in Customs. Headquarters 
and Regional surveys have uniformly agreed that the present pro- 
cedures relative to those tobacco importations are contrary to good 
management principles and do not result in optimum utilization of 
available import specialist resources. As a result, it has been decided 
to amend section 151.111 as set forth below to centralize responsibility 
for examination of tobacco which may be of Cuban origin in the 
tobacco National Import Specialist at the port of New York. The 
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Tampa position will be used for normal import specialist functional 
responsibilities within the Tampa Customs District alone. 


NOTICE OF PROPOSED RULEMAKING UNNECESSARY 


Because this minor amendment involves a matter relating solely 
to agency personnel management, pursuant to 5 U.S.C. 553(a)(2), 
notice and public procedure thereon are unnecessary. 


EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY ACT 


It has been determined that the amendment is not a “major rule” 
within the criteria provided in section 1(b) of E.O. 12291, and there- 
fore no regulatory impact analysis has been prepared. 

In addition, it has been determined that the amendment is not 
subject to the provisions of Pub. L. 96-354, the Regulatory Flex- 
ibility Act (5 U.S.C. 601-612), because publication of a notice of 
proposed rulemaking is not required by the Administrative Pro- 
cedure Act (5 U.S.C. 551 et seq.), or any other law. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations and Information Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, other Customs personnel 
participated in its development. 


AMENDMENT TO THE REGULATIONS 


Part 151, Subpart I, Customs Regulations (19 CFR Part 151, 
Subpart I), is amended by revising section 151.111 to read as follows: 


§151.111 CIGARS, CIGARILLOS, AND TOBACCO OF CUBAN ORIGIN. 


The tobacco National Import Specialist at the port of New 
York shall have general supervision of the examination of 
(1) all cigars or cigarillos which may be made or derived in whole 
or in part of Cuban articles, and (2) all tobacco which may be 
of Cuban origin. 


(R.S. 251, as amended, sections 499, 624, 46 Stat. 728, as amend- 
ed, 759 (19 U.S.C. 66, 1499, 1624)) 


WiuuiaM T. ArcHEy, 
Acting Commissioner of Customs. 
Approved: July 9, 1981. 
Rosert E. Powis, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register July 23, 1981 (46 F.R. 37888)] 
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(T.D. 81-190) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates issued April 21, 
1981, to June 2, 1981, inclusive, pursuant to sections 22.1 through 
22.5, inclusive, Customs Regulations. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(b), the name of the company, the specified 
articles on which drawback is authorized, the merchandise which 
will be used to manufacture or produce these articles, the factories 
where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the Regional Commis- 
sioner to whom the rate was forwarded or issued by, and the date 
on which it was forwarded or issued. 

Dated: July 14, 1981 
File: 213242 
DRA-1-09 
Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(A) Company: American Orange Corp. 
Articles: Frozen concentrated orange juice and bulk concentrated 


orange juice 

Merchandise: Concentrated orange juice for manufacturing 

Factory: Wauchula, FL 

Statement signed: March 3, 1981 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Miami, 
April 28, 1981 


(B) Company: Atlas Crankshaft Corp. 

Articles: Finished machined crankshafts, camshafts and gears 

Merchandise: Rough crankshaft, camshaft and gear forgings 

Factory: Fostoria, OH 

Statement signed: March 30, 1981 

Basis of claim: Used in, less valuable waste 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
April 30, 1981 


(C) Company: Banner Spring & 4-Slide Co. 
Articles: Jack bolts 

Merchandise: Steel wire 

Factory: Taylor, MI 
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Statement signed: January 26, 1981 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
May 11, 1981 


(D) Company: City Auto Stamping Div., Sheller-Globe Corp. 

Articles: Automotive, truck, and other miscellaneous parts 

Merchandise: Hot rolled steel sheet, strip, and blanks; cold rolled 
steel sheet, strip, and blanks; galvanized steel sheet, strip, and 
blanks; zincrometal steel sheet, strip, and blanks 

Factory: Toledo, OH 

Statement signed: January 23, 1981 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
May 13, 1981 


(E) Company: Command-Aire Corp. 

Articles: Air conditioners 

Merchandise : Steel sheet metal 

Factory: Waco, TX 

Statement signed : December 4, 1980 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 


May 6, 1981 


(F) Company: Eastman Kodak Co. 

Articles: Triacetin (Estrobond B) 

Merchandise: Refined synthetic glycerine (imported); Refined 
synthetic and natural glycerine (domestic) 

Factory : Kingsport, TN 

Statement signed: March 4, 1981 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
April 30, 1981 


(G) Company: Eastman Kodak Co. 

Articles: Hexadecylsulfonyl chloride; PM4581 (coupler intermediate) 

Merchandise: CETYL bromide (1—bromohexadecane); thionyl chlo- 
ride 

Factories: Kingsport, TN ; Batesville, AR 

Statement signed: May 8, 1981 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
May 22, 1981 
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(H) Company: Fiat-Allis Construction Machinery, Inc. 

Articles: Construction machinery and parts thereof 

Merchandise: Steel, hot rolled carbon plate (structural quality); 
steel, hot rolled grouser/track shoe sections; steel, hot rolled car- 
bon plates (severe forming); steel, hot rolled, high strength low 
alloy plate (structural quality); steel, hot rolled quenched and 
tempered low carbon plates (structural quality); steel, hot rolled 
quenched and tempered abrasion resistant plates (regular quality) 

Factories: Deerfield and Springfield, IL 

Statement signed : March 18, 1981 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
May 7, 1981 

Revokes: T.D. 80-245-G. 


(I) Company: Globe Battery Division, Johnson Controls, Inc. 

Articles: Lead storage batteries 

Merchandise: Corroding lead; litharge 

Factories: Various factories as listed in manufacturer’s statement 

Statement signed: April 14, 1981 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs in accordance 
with section 22.4(0) (2): Chicago, April 22, 1981 


Revokes: T.D. 79-63-L, to cover successorship from Globe-Union, 
Inc., and to cover additional factory 


(J) Company: Gottschalk Metal Sponge Sales Corp. 

Articles: Scouring pads of various sizes 

Merchandise: Stainless steel, nickel, silver, and brass wire drawn to 
various diameters 

Factory: Philadelphia, PA 

Statement signed: April 16, 1981 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
June 2, 1981 


(K) Company: Gulf Oil Corp. 

Articles: Polyethylene and alpha olefins 

Merchandise: Ethylene and butylated hydroxy ethyl benzene (BHEB) 

Factories: Baytown and Orange, TX 

Statement signed: March 11, 1981 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Houston, 
May 4, 1981 

Revokes: T.D. 69-111-Q and T.D. 73-124-L 
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(L) Company: Harley Davidson Motor Co., Inc. 

Articles: Motorcycles 

Merchandise: Motorcycle parts; parts of internal combustion en- 
gines 

Factories: Milwaukee, Wauwatosa, and Tomahawk, WI; York, PA 

Statement signed: March 11, 1981 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
May 1, 1981 


(M) Company: Harris Corp. 

Articles: Fi.ished semiconductor devices 

Merchandise: Unfinished semiconductor assemblies 

Factory: Pulm Bay, FL 

Statement signed: March 9, 1981 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, April 22, 1981 


(N) Company: Juice Bow] Products, Inc. 

Articles: Concentrated grapefruit juice for manufactur:ng 

Merchandise: Grapefruit juice from concentrate and blended juices 
from concentrate 

Factory: Lakeland, FL 

Statement signed: February 13, 1981 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Miami, 
April 28, 1981 


(O) Company: Mobay Chemical Corp., Agricultural Chemicals Div. 

Articles: Guthion 50 W.P. and Guthion 65 E.C. 

Merchandise: Guthion technical 

Factory: Kansas City, MO 

Statement signed: March 26, 1981 

Basis of claim: Used in 

Rate forwarded to Regional Commissioners of Customs: Chicago and 
New York, May 14, 1981 

Revokes: T.D. 81-78-S. 


(P) Company: Monsanto Co. 

Articles: Ethylene; propylene; benzene; naphthalene; butadiene; 
ethyl benzene; ortho xylene; styrene monomer; phthalic anhydride; 
polyethylene; acrylonitrile; phenol; santicizer 711; soft alkyl 
benzene (SAB) ; alkylate H—-230 (hi-boiler) ; sodium nitrilotriacetate ; 
fuel ges; other products 
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Merchandise: Crude condensate Classes I, II, III, and IV 

Factories: Alvin and Texas City, TX 

Statement signed: March 17, 1981 

Basis of claim: As provided in the drawback rate contained in section 
22.6(g-1), C.R. 

Rate forwarded to Rezgional Commissioner of Customs: Houston, 
May 28, 1981 

Revokes: T.D. 79-63-P. 


(Q) Company: Motor Wheel Corp. 

Articles: Automotive and agriculture wheels and parts thereof 

Merchandise: Hot rolled steel sheet, strip and blanks 

Factories: Lansing and Ypsilanti, MI; Mendota, IL; Newark, DE; 
LaGrange, IN 

Statement signed: January 13, 1981 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
May 22, 1981 

Revokes: T.D. 79-63-R. 


(R) Company: Olin Corp. 

Articles: Sodium methylate (dry); sodium methylate (25% solution) 

Merchandise: Methy] alcohol (methanol) 

Factory: Niagara Falls, NY 

Statement signed: December 1, 1980 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
June 2, 1981 


(S) Company: Pretty Products, Inc. 

Articles: Carpeted mats and rubber mats for cars 

Merchandise: Synthetic styrene butadiene rubber 

Factory: Coshocton, OH 

Statement signed: March 17, 1981 

Basis of claim: Used in 

Rated forwarded to Regional Commissioner of Customs: Chicago, 
April 22, 1981 


(T) Company: Rohm and Haas Tennessee, Inc. 

Articles: Plasticizers (other Paraplex G series and (Monoplex)) 

Merchandise: Sebacic acid 

Factory: Knoxville, TN 

Statement signed: February 25, 1981 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
April 21, 1981 
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(U) Company: Rossville Mills, Inc. 

Articles: Upholstery fabric 

Merchandise: Nylon and olefin yarns 

Factories: Rossville, GA; Chattanooga, TN 

Statement signed: February 9, 1981 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New Orleans, 
April 28, 1981 


(V) Company: Safeway Stores, Inc. 

Articles: Peanut butter; spoonable and pourable dressings; syrups; 
bakery products; ice cream 

Merchandise: Hard refined sugar; liquid refined sugar; liquid invert 
sugar 

Factories: Various factories as listed in manufacturer’s statement 

Statement signed: December 16, 1980 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, May 12, 1981 


(W) Company: Shell Chemical Co., Div. of Shell Oil Co. 

Articles: Bladex (R) 4L 

Merchandise: Technical bladex herbicide 

Factory: El Paso, IL 

Statement signed: December 30, 1980 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Houston, 
May 11, 1981 


(X) Company: United Technologies Corporation, Pratt and Whitney 
Aircraft Group, Manufacturing Division 

Articles: Aircraft engines and parts thereof as listed in schedule 

Merchandise: Finished and semi-finished aircraft parts, forgings, and 
castings as listed in schedule 

Factories: East Hartford, Middletown, North Haven, Rocky Hill 
and Southington, CT; West Palm Beach, FL; North Berwick, ME 

Statement signed: September 16, 1980 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Boston, 
May 13, 1981 

Revokes: T.D. 79-63-Y 


(Y) Company: Vertac Chemical Corp. 

Articles: Permethrin and Permethrin technical 

Merchandise: 3 phenoxy benzyl alcohol (PBA) and permethrin acid- 
ethyl ester PAE (ethyl chlorsanthemate) 
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Factory: West Helena, AR 

Statement signed: April 6, 1981 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs in accordance with 
section 22.4(0) (2): Baltimore, May 5, 1981 

Revokes: T.D. 79-63—-H to cover a change in name from Eagle River 
Chemical Co. 


(Z) Company: A. Wimpfheimer & Bro., Inc. 

Articles: Velvet cloth 

Merchandise: Rayon yarn 

Factory: Stonington, CT 

Statement signed: January 13, 1981 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Boston, May 
15, 1981 


(T.D. 81-191) 


Bonds 
Approval and discontinuance of Carrier’s bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise have 
been approved or discontinued as shown below. The symbol ‘‘D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the 
end of the list. 


Dated: July 16, 1981. 








Date of Filed with district 
Name of principal and surety Date of bond approval director/area 
director/amount 


Aero Mayflower Transit Co., Inc., 9998 N. Michigan | Apr. 30,1981 | June 11,1981 | Cleveland, OH 
Rd., P.O.B. 107B, Indianapolis, IN; motor carrier; $100,000 
Hartford Accident & Indemnity Co. (PB 8/20/68) D 
6/11/81 


Alto’s Express, Inc., 2301 Garry Rd., Cinnaminson, | July 23,1979 | Aug. 24,1979 | Phila., PA 
NJ; motor carrier; United States Fire Ins. Co. D $50,000 
7/23/81 | 


Borich Transfer Co., 34 Marine Dr., Portland, OR; Sept. 7,1979 | Sept. 13, 1979 | Seattle, WA 
motor carrier; Safeco Ins. Co. D 8/4/81 $25,000 
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Name of principal and surety 


Cartwright Van Lines, Inc., Cartwright International 
Van Lines, Inc., Cartwright Ave., Grandview, MO; 
motor carrier; St. Paul Fire & Marine Ins. Co. D 
6/12/81 


Churchill Transportation, Inc., 2455 24th St., Detroit, 
MI; moter carrier; Old Republic Ins. Co. 


Marine Transport Service, Inc., d/b/a Container 
Transfer Service, P.O. Box 4523, Portland, OR; 
motor carrier; St. Paul Fire & Marine Ins. Co. 

D 5/25/81 


E. Dillingham, Inc., P.O. Box 116, Ogdensburg, NY; 
freight forwarder; St. Paul Fire & Marine Ins. Co. 


Equipment Express Ltd., 8105 Woodbine Ave.. Mark- 
ham Ontario, Canada; motor carrier; Old Republic 
Ins. Co. 

(PB 6/3/80) D 6/3/81! 


Hardee’s Transport, Inc., P.O. Box 26159, Jackson- 
ville, FL; motor carrier; The Fidelity & Casualty 
Co. of NY 


Hicklin Motor Lines, Inc., P.O. Box 377, St. Mat- 
thews, SC; motor carrier; Fireman’s Fund Ins. Co. 


Houston Freightways, Inc., P.O. Box 473, Galena 
Park, TX; motor carrier; St. Paul Fire & Marine Ins. 
Co. 


Jeff’s Fast Freight, Inc., 4900 S. Howell Ave., Mil- 
waukee, WI; motor carrier; Fidelity & Deposit Co. of 
MD 


Lindy Trucking, Inc., Industrial Park, Red Wing, 
MN; motor carrier; The North River Ins. Co. 
D 5/21/81 


Lucius, Inc., 8331 Pontiac St., Commerce City, CO; 
motor carrier; Northwestern National Ins. Co. of 
Milwaukee, WI 


Marine Transport Service. See Container Transfer 
Service 


Morgan Express, Inc., 10130 Monroe St., Dallas, TX; 
motor carrier; Fidelity & Deposit Co. of MD 


Murphy Surf-Air Trucking Co., Inc., Blue Grass 
Field, Versailles Rd., Lexington, K Y; motor carrier; 
Fireman’s Fund Ins. Co. 

(PB 2/17/77) D 5/29/81 


Phillips Bros. Warehousing & Distributing Corp., 25 
Thomas Ave., Balt., MD; motor carrier; Peerless 
Ins. Co. 


See footnote at end of table. 


Date of bond 


. 27, 1978 


15, 1981 


. 23, 1979 


. 25, 1981 


15, 1981 


18, 1981 


10, 1980 


13, 1981 


20, 1981 


15, 1981 


13, 1981 


Date of 
approval 


Feb. 23, 1979 


May 26, 1981 


Aug. 23, 1979 


. 25, 1981 


27, 1981 


- 10, 1980 


20, 1981 
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Filed with district 
director/area 
director/amount 


St. Louis, MO 
$25,000 


Detroit, MI 
$50,000 


Portland, OR 
$25,000 


Ogdensburg, NY 
$50,000 


Detroit, MI 
$50,000 


Tampa, FL 
$25,000 


Charleston, SC 
$25,000 
New Orleans, LA 


$50,000 


Milwaukee, WI 
$25,000 


Minneapolis, MN 
$25,000 


El Paso, TX 


New Orleans, LA 
$25,000 


Cleveland, OH 
$50,000 


Baltimore, MD 
$50,000 
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Name of principal and surety 


Quick Delivery Service, Inc., 216 N. Belt. Line Hgwy, 
P.O. Box 7361, Mobile AL; motor carrier; Safeco Ins. 
Co. of America 


Regency Motor Freight, Inc., 2660 Van Born Rd., 
Dearborn Heights, MI; motor carrier; American 
Motorists Ins. Co. 


Robinson Cartage Co., 2712 Chicago Dr., SW., Grand 
Rapids, MI; motor carrier; American Casualty Co. 


Slack Transport Ltd., P.O. Box 579, Caledonia, On- 
tario, Canada; contract carrier; The Continental 
Ins. Co. 


Steve D. Thompson Trucking, 6750 Old Gentilly Rd., 
New Orleans, LA; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


Tri-State Transport, Inc., P.O. Box 4054, Port Went- 
worth, GA; motor carrier; Reliance Ins. Co 


Walker’s Transport Ltd., P.O. Box 62, Kipp, Alberta, 
Canada; motor freight; Royal Ins. Co. of America 


Wes-Flo Co., Inc., 5455 Bonacker Dr., Tampa, FL.; 
motor carrier; Union Indemnity Ins. Co. of New 
York 


1 Surety is St. Paul Fire and Marine Ins. Co. 


BON-3-03 


Date of 


Date of bond approval 


Apr. 14,1981 | June 4, 1981 


Feb. 10, 1981 


13,1981 | May 26, 1981 


. 21,1981 | May 13, 1981 


June 4, 1981 


May 1,1981 


Apr. 14, 1981 


Apr. 23, 1981 











Filed with district 
director/area 
director/amount 


Mobile, AL 
$25,000 


Milwaukee, WI 
$25,000 


Detroit, MI 
$50,000 
Buffalo, NY 


$100,000 


New Orleans, LA 
$25,000 


Savannah, GA 
$25,000 


Great Falls, MT 
$25,000 


Tampa, FL 
$25,000 


GrorGE C. STEUART 
(For Marilyn G. Morrison, Director, 
Carriers, Drawback and Bonds Division.) 


(T.D. 81-192) 


Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in the Dominican Republic 


There is published below a directive of May 20, 1981, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton and manmade fiber textile products in categories 
340, 351, 639 and 649 manufactured or produced in the Dominican 


Republic. 
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This directive was published in Federal Register on May 26, 1981 
(46 FR 28206), by the Committee. 
(QUO-2-1) 
Dated: July 17, 1981. 
Wriuuiam D. Styne, 
(For Richard R. Rosettie, Acting Director, 
Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., May 20, 1981. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 


Dear Mr. Commissioner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on De- 
cember 20, 1973, as extended on December 15, 1977; pursuant to the 
Bilateral Cotton, Wool and Man-Made Textile Agreement of August 7 
and 8, 1979, as amended, between the Governments of the United 
States and the Dominican Republic; and in accordance with the 
provisions of Executive Order 11651 of March 3, 1972, as amended 
by Executive Order 11951 of January 6, 1977, you are directed to 
prohibit, effective on June 1, 1981 and for the twelve-month period 
extending through May 31, 1982, entry into the United States for 
consumption and withdrawal from warehouse for consumption of 
cotton and man-made fiber textile products in Categories 340, 351, 
639, and 649, produced or manufactured in the Dominican Republic, 
in excess of the following levels of restraint: 

Category 12-mo level of restraint 
340 139,678 dozen 
351 324,167 dozen 
639 314,848 dozen 
649 1,500,000 dozen 


In carrying out this directive entries of textile products in the 
foregoing categories, produced or manufactured in the Dominican 
Republic, which have been exported to the United States on and 
after June 1, 1980, and extending through May 31, 1981, shall, to 
the extent of any unfilled balances, be charged against the levels of 
restraint established for such goods during the twelve-month period 
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beginning on June 1, 1980 and extending through May 31, 1981. In 
the event that the levels of restraint established for that period have 
been exhausted by previous entries, such goods shall be subject to 
the levels set forth in this letter. 

The levels of restraint set forth above are subject to adjustment 
pursuant to the provisions of the bilateral agreement of August 7 and 8, 
1979, as amended, between the Governments of the United States 
and the Dominican Republic which provide, in part, that: (1) specific 
limits may be exceeded by designated percentages to account for 
swing; (2) specific limits may also be increased for carryover and 
carryforward up to 11 percent of the applicable category limit; and 
(3) administrative arrangements or adjustments may be made to 
resolve minor problems arising in the implementation af the agreement. 
Any appropriate future adjustments under the foregoing provisions 
of the bilateral agreement will be made to you by letter. 

A detailed description of the textile categories in terms of T.S.U.S.A. 
numbers was published in the Federal Register on February 28, 
1980 (45 FR 13172), as amended on April 23, 1980 (45 FR 27463), 
August 12, 1980 (45 FR 53506) and December 24, 1980 (45 FR 
85142), and May 5, 1981 (46 FR 25121). 

In carrying out the above directions, the Commissioner of Customs 
should construe entry into the United States for consumption to 
include entry for consumption into the Commonwealth of Puerto 
Rico. 

The actions taken with respect to the Government of the Do- 
minican Republic and with respect to imports of cotton and man- 
made fiber textile products from the Dominican Republic have 
been determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, these directions to the Commissioner of Customs, which 
are necessary for the implementation of such actions, fall within 
the foreign affairs exception to the rule-making provisions of 5 U.S.C. 
553. This letter will be published in the Federal Register. 

Sincerely, 
Pau 2: O;Da 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 81-193) 
Cotton Textile Products—Restriction on Entry 
Restriction on entry of cotton textile products manufactured or produced in India 


There is published below a directive of June 10, 1981, received by 
the Commissioner of Customs from the Chairman, Committee for 
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the Implementation of Textile Agreements, concerning restriction 
on entry of cotton textile products in certain categories manufactured 
or produced in India. This directive amends, but does not cancel, 
that Committee’s directive of December 16, 1980 (T.D. 81-132). 
This directive was published in the Federal Register on June 15, 
1981 (46 FR 31300), by the Committee. 
(QUO-2-1) 


Dated: July 16, 1981. 


Wiuiam D. Styne, 
(For Richard R. Rosettie, Acting Director, 
Duty Assessment Division.) 


U.S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C. June 10, 1981. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 


Dear Mr. Commissioner: On December 16, 1980, the Chairman, 
Committee for the Implementation of Textile Agreements, directed 
you to prohibit entry for consumption, or withdrawal from ware- 
house for consumption, during the twelve-month period beginning 
on January 1, 1981 and extending through December 31, 1981 of 
cotton, wool and man-made fiber textile products in certain specified 
categories, produced or manufactured in India, in excess of designated 
levels of restraint. The Chairman further advised you that the levels 
of restraint are subject to adjustment.! 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977, pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of December 30, 1977, as 
amended, between the Governments of the United States and India; 
and in accordance with the provisions of Executive Order 11651 of 
March 3, 1972, as amended by Executive Order 11951 of January 6, 
1977. von are directed, effective on June 11, 1981, to amend the 


1 The term “adjustment”’ refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of December 23, 1977, as amended, between the Governments of the United States and 
India, which provide, in part, that: (1) within the aggregate, group limits may be exceeded by designated 
percentages; (2) specific limits may be exceeded by various percentages subject to various provisions of the 
agreement; (3) consultation levels may be increased upon agreement between the two governments; and (4) 
administrative arrangements or adjustments may be made to resolve mincr problems arising in the imple- 
mentation of the agreement. 
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twelve-month levels of restraint established for cotton textile products 
in Categories 347/348 and 338/339/340, whether accompanied by a 
visa or an elephant-shaped certification, to the following: 


Category Amended 12-mo level of restraint! 


347/348 143,770 dozen 
338/339/340 997,227 dozen 


The actions taken with respect to the Government of India and 
with respect to imports of cotton textile products from India have 
been determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, these directions to the Commissioner of Customs, which 
are necessary for the implementation of such actions, fall within the 
foreign affairs exception to the rule-making provisions of 5 U.S.C. 
553. This letter will be published in the Federal Register. 

Sincerely, 


Paut T. O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 81-194) 


Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products manufactured or produced in the 
People’s Republic of China 


There is published below a directive of June 16, 1981, received by 
the Commissioner of Customs from the Chairman, Committee for the 
Implementation of Textile Agreements, concerning restriction on 
entry of cotton textile products in categories 334, 335 and 338, manu- 
factured or produced in the People’s Republic of China. 

This directive was published in the Federal Register on June 19, 
1981 (46 FR 32060), by the Committee. 


(QUO-2-1) 
Dated: July 16, 1981. 
Wituram D. Styne, 
(For Richard R. Rosettie, Acting Director, 
Duty Assessment Division). 


1 See footnote on p. 15. 
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U.S. DEPARTMENT oF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
‘ashington, D.C., June 16, 1981. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. CommissionEr: Under the terms of the Bilateral Cotton, 
Wool and Man-Made Fiber Textile Agreement of September 17, 1980, 
between the Governments of the United States and the People’s 
Republic of China, and in accordance with the provisions of Ex- 
ecutive Order 11651 of March 3, 1972, as amended by Executive 
Order 11951 of January 6, 1977; you are directed to prohibit, effective 
on June 19, 1981 and for the ninety-day period which began on 
February 24, 1981 and extended through May 24, 1981, entry into 
the United States for consumption and withdrawal from warehouse 
for consumption of cotton textile products in Categories 334, 335 and 
338, produced or manufactured in the People’s Republic of China and 
exported on and after February 24, 1981, in excess of the following 
levels of restraint: 

Category 90-d level of restraint } 
334 45,722 dozen 
335 64,250 dozen 
338 145,981 dozen 


1 The levels of restraint have not been adjusted to reflect any imports after February 23, 1981. 


You are also directed to prohibit, effective on June, 1981, and for 
the twelve-month period which began on May 25, 1981 and extends 
through May 24, 1982, entry into the United States for consumption 
and withdrawal from warehouse for consumption of cotton textile 
products in Categories 334, 335, and 338, produced or manufactured 
in the People’s Republic of China and exported on and after May 25, 
1981, in excess of the following levels of restraint: 


Category 12-mo level of restraint } 
334 148,694 dozen 
335 201.956 dozen 
338 482,124 dozen 


1 The twelve-month levels of restraint have not been adjusted to reflect any imports after May 24, 1981. 
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Cotton textile products in Category 334, 335, and 338 which have 
been exported to the United States prior to February 24, 1981 shall 
not be subject to this directive. 

Cotton textile products in Category 334, 335, and 338 which have 
been released from the custody of the U.S. Customs Service under the 
provisions of 19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the effective 
date of this directive shall rot be denied entry under this directive. 

In carrying out this directive, entries of textile products in Cate- 
gories 334, 335, and 338 which have been exported to the United 
States on and after February 24, 1981 and extending through May 24, 
1981, shall, to the extent of any unfilled balances be charged against 
the levels of restraint established for such goods during that period. In 
the event that the levels of restraint established for the period which 
began on February 24, 1€81 and extended through May 24, 1981 
have been exhausted by previous entries, such goods shall be subject 
to the levels established for the twelve-month period which began on 
May 25, 1981. 

A detailed description of the textile categories in terms of T.S.U.S.A. 
numbers was published in the Federal Register on February 28, 1980 
(45 FR 13172), as amended on April 23, 1980 (45 FR 27463), Au- 
gust 12, 1980 (45 FR 53506), December 24, 1980 (45 FR 85142) and 
May 5, 1981 (46 FR 25121). 

In carrying out the above directions, the Commissioner of Customs 
should construe entry into the United States for consumption to 
include entry for consumption into the Commonwealth of Puerto 
Rico. 

The actions taken with respect to the Government of the People’s 
Republic of China and with respect to imports of cotton textile 
products from China have been determined by the Conimittee for 
the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, these clirections to the 
Commissioner of Customs, which are necessary for the implementation 
of such actions, fall within the foreign affairs exception to the rule- 
making provisions of 5 U.S.C. 553. This letter will be published in 
the Federal Register. 

Sincerely, 
reuL TL. O' DAY, 
Chairman, Committee for the 
Implementation of Textile Agreements. 
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(T.D. 81-195) 
Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products manufactured or produced in 
Pakistan 

There is published below a directive of May 29, 1981, received by 
the Commissioner of Customs from the Chairman, Committee for the 
Implementation of Textile Agreements, concerning restriction on entry 
of cotton textile products in category 359 manufactured or produced 
in Pakistan. This directive amends, but does not cancel, that Com- 
mittee’s directive of December 19, 1980 (T.D. 81-153). 

This directive was published in the Federal Register on June 4, 
1981 (46 FR 29981), by the Committee. 

(QUO-2-1) 
Dated: July 16, 1981 
Wituiam D. Styne, 
(For Richard R. Rosettie, Acting Director, 
Duty Assessment Division.) 


U.S. DEPARTMENT oF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., May 29, 1981. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusTOMs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on December 19, 1980 by the Chair- 
man, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton textile 
products, produced or manufactured in Pakistan. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on De- 
cember 15, 1977; pursuant to the Bilateral Cotton Textile Agreement 
of January 4 and 9, 1978, as amended, between the Gevernments of 
the United States and Pakistan, and in accordance with the provisions 
of Executive Order 11651 of March 3, 1972, as amended by Executive 
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Order 11951 of January 6, 1977, you are directed to prohibit, effective 
on May 29, 1981, and for the eighteen-month period beginning on 
January 1, 1981 and extending through June 30, 1982, entry into the 
United States for consumption and withdrawal from warehouse for 
consumption of cotton textile products in Category 359, produced or 
manufactured in Pakistan, not to exceed the adjusted eighteen- 
month level of restraint of 1,052,283 pounds. 

The actions taken with respect to the Government of Pakistan and 
with respect to imports of cotton textile products from Pakistan 
have been determined by the Committee for the Implementation of 
Textile Agreements to involve foreign affairs functions of the United 
States. Therefore, the directions to the Commissioner of Customs, 
which are necessary for the implementation of such actions, fall 
within the foreign affairs exception to the rule-making provisions of 5 
U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 
Paut T. O'Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 81-196) 


Cotton, Wool and Manmade Fiber Textile Products—Restriction 
on Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products 
manufactured or produced in Mexico 


There is published below a directive of May 15, 1981, received by 
the Commissioner of Customs from the Acting Chairman, Committee 
for the Implementation of Textile Agreements, concerning visa and 
exempt certification requirements for entry of cotton, wool and man- 
made fiber textile products manufactured or produced in Mexico. 

This directive was published in the Federal Register on May 20, 
1981 (46 FR 27516), by the Committee. 


(QUO-2-1) 
Dated: July 16, 1981. 
Wiuuiam D. SLyNe, 
(For Richard R. Rosettie, Acting Director, 
Duty Assessment Division.) 
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U.S. DEPARTMENT OF CoMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., May 15, 1981. 


Committee for the Implementation of Textile Agreements 


ComMISSLONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commisstoner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on Decem- 
ber 20, 1973, as extended on December 15, 1977; pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement. of 
February 26, 1979, as amended, between the Governments of the 
United States and Mexico; and in accordance with the provisions of 
Executive Order 11651 of March 3, 1972, as amended by Executive 
Order 11951 of January 6, 1977, you are directed to prohibit, effective 
on July 1, 1981 and until further notice entry into the United States 
for consumption, or withdrawal from warehouse for consumption, of 
cotton, wool and man-made fiber textile products in Categories 
300-369, 400-469 and 600-669, produced or manufactured in Mexico, 
and exported on and after July 1, 1981, which are not visaed or certi- 
fied for exemption in accordance with the procedures outlined below. 
Cotton, wool and man-made fiber textile products which have been 


exported before July 1, 1981 shall not be denied entry for lack of a 
visa or certification. 


Cotton, wool and man-made fiber textile products exported from 
Mexico on and after July 1, 1981 other than exceptions specified 
below, shall be visaed with a circular stamp in order to be entered into 
the United States for consumption, or withdrawn from warehouse 
for consumption. 

Certain cotton, wool and man-made fiber textile products which 
are exempt from the levels of restraint shall be certified by the Govern- 
ment of Mexico prior to exportation using a rectangular-shaped 
stamp. The basis for exemption shall be stated on the certification 
by use of a description, such as, “Ilandloomed fabric,” “Tlandmade 
cottage industry products made of handloomed fabric,’ ‘$250 or 
less,” or the name of a particular traditional folklore handicraft textile 
product, as listed on the enclosure to this letter. 

Merchandise shall be visaed or certified by the placing of original 
stamped markings (the visa or certification) in blue ink on the front 
of the invoice (Special Customs Invoice Form 5515, successor docu- 
ment, or commercial invoice, when such form is used). Each visa and 
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certification shall include its number and date and the signature of 
the issuing official. The visa shall also state the correct categories and 
quantities in the shipment in the applicable category units, except 
that if the quantity indicated on the export visa is more than that of 
the shipment, entry shall be permitted despite the inaccuracy. The 
categories and quantities shall be those determined by the USS. 
Customs Service, or the shipment shall be denied entry. Facsimiles of 
the visa and certification stamps are enclosed. 

Merchandise imported for the personal use of the importer, and not 
for resale, does not require a visa or certification for entry, regardless 
of value. 

Merchandise cevered by an invoice which has an exempt certifi- 
cation but contains both exempt and non-exempt textile products 
shall not be permitted entry. Merchandise which is certified exempt 
does not require an export visa. 

You are directed to permit entry into the United States for con- 
sumption and withdrawal from warehouse for consumption of des- 
ignated shipments of textile products, produced or manufactured in 
Mexico and exported to the United States, notwithstanding the 
designated merchandise does not fulfill the aforementioned visa and 
certification requirements, whenever requested to do so in writing by 
the Chairman of the Committee for the Implementation of Textile 
Agreements. 

A detailed description of the textile categories in terms of T.S.U.S.A. 
numbers was published in the Federal Register on February 28, 
1980 (45 FR 13172), as amended on April 23, 1980 (45 FR 27463), 
August 12, 1980 (45 FR 53506) and December 24, 1980 (45 FR 
85142) and May 5, 1981 (46 FR 25121). 

In carrying out the above directions, the Commissioner of Customs 
should construe entry into the United States for consumption to 
include entry for consumption into the Commonwealth of Puerto 
Rico. 

The actions taken with respect to the Government of Mexico and 
with respect to imports of cotton, wool and man-made fiber textile 
products from Mexico have been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, these directions to the 
Commissioner of Customs, which are necessary for the implementation 
of such actions, fall within the foreign affairs exception to the rule- 
making provisions of 5 U.S.C. 553. This letter will be published in 
the Federal Register. 

Sincerely, 
Epwarp GottrRi£ED, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
Enclosures. 
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19 CFR Part 18 
(T.D. 81-197) 


Domestic Baggage Transported Through Foreign Territory; Customs Form 
Discontinued 

AGENCY: U.S. Customs Service, Department of the Treasury. 

ACTION: Final rule. 


SUMMARY: This rule deletes a provision of the Customs Regula- 
tions, relating to procedures used by Customs and carriers for mani- 
festing domestic baggage transported from one port in the United 
States to another port via a foreign port or through foreign territory. 
The use of the special tag manifest, In-Transit Baggage Manifest 
(Customs Form 7524), on baggage transported on trains on the United 
States-Canadian border is being discontinued because changes in 
train traffic patterns have made the use of the special tag manifest 
unnecessary. 


EFFECTIVE DATE: July 23, 1981. 


FOR FURTHER INFORMATION CONTACT: Robert W. 
Schenarts, Office of Inspection, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington D.C. 20229 (202-566-5607). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Frequently, checked baggage of domestic origin is transported from 
port-‘o-port in the United States by way of a foreign port or through 
foreiz 1 territory. Section 18.15, Customs Regulations (19 CFR 18.15), 
prov.des that upon request of the carrier, a special manifest furnished 
by the carrier may be completed and attached, under Customs 
supervision, to each piece of that baggage. For any such baggage 
transported via a Canadian port or through Canadian territory, a 
joint United States-Canada in-transit baggage card (Customs Form 
7524/Canada Customs Form A-21) is used as the special manifest. 
The Customs Form 7524 identifies the baggage as being in transit, 
and allows Customs greater discretion in selecting a particular piece 
of baggage for inspection. 

Representatives of the three Customs regions which have used 
Customs Form 7524 in the past concur that its use should be discon- 
tinued. The San Francisco Region no longer has any train traffic to 
which the form would be applicable, anc its use in the Boston and 
Chicago Regions has been rare in recent years. The Chicago Region 
already has discontinued use of the form, and the Boston Region now 
has no baggage car traffic to which the form would be applicable. The 
representatives of three regions also have contacted affected carriers 
about the proposal to eliminate use of Customs Form 7524 and have 
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met with no objections. The form itself has not been printed by 
Customs for several years. 

Candian Customs does not object to this action because it may con- 
tinue to use its form(s), or simply examine the baggage. 

Accordingly, section 18.15 is deleted. 


NOTICE AND PUBLIC PROCEDURE UNNECESSARY 


Because this minor amendment involves a matter of internal 
agency administration and does not impose any additional affirm- 
ative duty or burden on the public, but rather, merely simplifies 
Customs procedure by discontinuing use of an unnecessary form, 
pursuant to 5 U.S.C. 553(b)(B), notice and public procedure thereon 
are unnecessary, and pursuant to 5 U.S.C. 553(d)(3), a delayed 
effective date is not required. 


EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY ACT 


It has been determined that the amendment is not a ‘‘major rule” 
within the criteria provided in section 1(b) of E.O. 12291, and there- 
fore no regulatory impact analysis has been prepared. 

In addition, it has been determined that the amendment is not 
subject to the provisions of Pub. L. 96-354, the Regulatory Flexi- 
bility Act (5 U.S.C. 601-612), because publication of a notice of 
proposed rulemaking is not required by the Administrative Procedure 
Act (5 U.S.C. 551 et seg.), or any other law. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations and Information Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, other Customs personnel 
participated in its development. 


AMENDMENT TO THE REGULATIONS 


Part 18, Customs Regulations (19 CFR Part 18), is amended by 
removing section 18.15. 


(R.S. 251, as amended, sections 554, 624, 46 Stat. 743, 759 (19 U.S.C. 
66, 1554, 1624)) 
Wiuuram T. ARcHEY, 
Acting Commissioner of Customs. 
Approved: July 14, 1981. 
Joun P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register July 23, 1981 (46 FR 37887)] 
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(19 CFR Part 10) 
(T.D. 81-198) 
SUPPLIES AND EQuIPMENT FOR AIRCRAFT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations 
to add Cuba to the list of countries whose aircraft are exempt from 
the payment of customs duties and internal revenue taxes on supplies 
and equipment withdrawn from Customs or Internal Revenue 
custody for use by the aircraft in certain circumstances. It has been 
determined that the Government of Cuba allows substantially re- 
ciprocal privileges to United States-registered aircraft engaged in 
foreign trade. Based on this determination, a reciprocal exemption 
from duties and taxes has been granted to aircraft registered in Cuba. 


EFFECTIVE DATE: This exemption became effective on Janu- 
ary 19, 1981. 


FOR FURTHER INFORMATION CONTACT: Benjamin H. 
Mahoney, Entry Procedures und Penalties Division, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229 
(202-566-5778). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Sections 309 and 317, Tariff Act of 1930, as amended (19 U.S.C. 
1309, 1317), provide that foreign-registered aircraft engaged in foreign 
trade may withdraw articles of foreign or domestic origin from Cus- 
toms or Internal Revenue custody without the payment of customs 
duties and/or internal revenue taxes, for use as supplies (including 
equipment), ground equipment, maintenance, or repair of the aircraft. 
This privilege is granted if the Secretary of Commerce finds, and 
advises the Secretary of the Treasury, that the country in which 
the foreign aircraft is registered allows substantially reciprocal 
privileges to United States-registered aircraft. Section 10.59(f), 
Customs Regulations (19 CFR 10.59(f)), lists those countries 
whose aircraft have been found to be entitled to these privileges. 

In accordance with 19 U.S.C. 1309(d), the Assistant Secretary 
of Commerce for International Economic Policy, to whom the 
authority was delegated by the Secretary of Commerce (45 FR 11862, 
February 22, 1980), has found and by letter dated January 19, 1981, has 
advised the Secretary of the Treasury, that the Government of Cuba 
allows privileges substantially reciprocal for aircraft supplies to those 
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provided in 19 U.S.C. 1309 and 1317 to United States-registered aircraft 
engaged in foreign trade. Corresponding privileges accordingly are 
extended to aircraft registered in Cuba and engaged in foreign trade, 
effective as of January 19, 1981. 


AMENDMENT TO THE REGULATIONS 


To reflect the granting of reciprocal privileges to aircraft of Cuba, 
section 10.59(f), Customs Regulations (19 CFR 10.59(f)), is amended 
by inserting “Cuba” in appropriate alphabetical order in the column 
headed ‘‘Country” the number of this Treasury Decision in the op- 
posite column headed “Treasury Decision(s).’”’ and in the oppo- 
site column headed “Exemptions, if any, as noted-’’ add the words 
“Applicable only as to aircraft supplies.” (Secs. 309, 317, 624, 46 
Stat. 660, as amended 696, as amended 759 (19 U.S.C. 1309, 1317, 1624)) 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because the subject matter of this document does not constitute a 
departure from established policy or procedures but merely announces 
the granting of an exemption for which there is a statutory basis, 
pursuant to 5 U.S.C. 553(b)(B), notice and public procedures thereon 
are found to be unnecessary and pursuant to 5 U.S.C. 553(d)(1), a 
delayed effective date is not required. 


INAPPLICABILITY OF REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of secticns £03 and 
604 of title 5, United States Code, as added by section 3 of Pub. 
L. 96-354, the ‘Regulatory Flexibility Act.” That Act does not apply 
to any regulation such as this for which a notice of proposed rule- 
making is not required by the Administrative Procedure Act (5 U.S.C. 
551 et seg.) or any other statute. 


EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a ‘‘major” regulation 
as defined in section 1(b) of E.O. 12291. Accordingly, a regulatory 
impact analysis is not required. 


DRAFTING INFORMATION 


The principal author of this document was Barbara E. Whiting, 
Regulations and Information Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other 
offices of the Customs Service and the Department of Commerce 
participated in its development. 

Dated: June 22, 1981. 

Joun P. Stmpson, 
Acting Assistant Secretary of the Treasury. 
{Published in the Federal] Register July 27, 1981 (46 FR 38350)] 
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(19 CFR Part 4) 
(T.D. 81-199) 
Special Tonnage Tax and Light Money 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This rule amends the Customs Regulations by adding 
Papua, New Guinea to the list of nations whose vessels are exempted 
from the payment of higher tonnage duties than are applicable 
to vessels of the United States and from the payment of light money. 
Satisfactory evidence has been furnished by the Department of 
State that no discriminating duties of tonnage or impost are imposed 
in ports of Papua New Guinea upon vessels belonging to citizens 
of the United States or on their cargoes. 


EFFECTIVE DATE: The exemption became effective April 3, 1981. 
FOR FURTHER INFORMATION CONTACT: Harold Singer, 


Carriers, Drawback and Bonds Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229 
(202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Generally, the United States imposes regular and special tonnage 
taxes, and a duty of a specified amount per ton, known as “light 
money,” on all foreign vessels which enter United States ports (46 
U.S.C. 121, 128). However, vessels of a foreign nation may be ex- 
empted from the payment of special tonnage taxes and light money 
upon presentation of proof satisfactory to the President that no 
discriminatory duties of tonnage or imposts are imposed by that 
foreign nation on United States vessels or their cargoes (46 U.S.C. 
141). The President has delegated the authority to grant this ex- 
emption to the Secretary of the Treasury. Section 4.22, Customs 
Regulations (19 CFR 4.22), lists those nations whose vessels have 
been exempted from the payment of any higher tonnage duties than 
are applicable to vessels of the United States and from the payment 
of light money. 

On April 3, 1981, the Department of State advised the Department 
of the Treasury that satisfactory evidence had been obtained from 
the Government of Papua New Guinea that no discriminating duties 
of tonnage or impost are imposed or levied in ports of that country 
upon vessels wholly belonging to citizens of the United States, 
or upon the produce, manufactures, or merchandise imported into 
that country on United States vessels. 
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In its communication, the Department of State advised that 
no discriminating duties of tonnage or impost were imposed or levied 
upon vessels wholly belonging to citizens of the United States, or 
upon the produce, manufactures, or merchandise imported into 
ports of the Papua New Guinea from April 3, 1981. 


DECLARATION 


Therefore, by virtue of the authority vested in the President by 
section 4228 of the Revised Statutes, as amended (46 U.S.C. 141), 
and delegated to the Secretary of the Treasury by Executive Order 
No. 10289, September 17, 1951, as amended by Executive Order No. 
10882, July 18, 1960 (3 CFR, 1959-1963 Comp., Ch. II), and pursuant 
to the authorization provided by Treasury Department Order No. 
101-5 (46 FR 9336), I declare that the foreign discriminating duties 
of tonnage and impost within the United States are suspended and 
discontinued, in respect to vessels of Papua New Guinea, and the 
produce, manufactures, or merchandise imported into the United 
States in such vessels from Papua New Guinea or from any other 
foreign country. 

This suspension and discontinuance shall take effect from April 3, 
1981, in respect to vessels of Papua New Guinea, and shall continue 
only for so long as the reciprocal exemptions of vessels wholly belonging 
to citizens of the United States and their cargoes shall be continued. 


AMENDMENT TO THE REGULATIONS 


To reflect the reciprocal privileges granted to vessels registered 
in Papua New Guinea, the list in section 4.22, Customs 
Regulations (19 CFR 4.22), of nations whose vessels are exempted 
from the payment of any higher tonnage duties than are applicable 
to vessels of the United States and from the payment of light money, 
is amended by adding Papua New Guinea in appropriate alphabetical 
sequence. 


(R.S. 251, as amended, 4219, as amended, 4255, as amended, 4228, 
as amended, sec. 3, 23 Stat. 119, as amended, sec. 624, 46 Stat. 
759 (19 U.S.C. 66, 1624, 46 U.S.C. 5, 121, 128, 141)) 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because this amendment merely implements a statutory require- 
ment and- involves a matter in which the public is not particularly 
interested, pursuant to 5 U.S.C. 553(b)(B), notice and public pro- 
cedure thereon are unnecessary. Further, for the same reasons, 


good cause exists for dispensing with a delayed effective date under 
5 U.S.C. 553(d). 
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INAPPLICABILITY OF REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of sections 603 
and 604 of title 5, United States Code, as added by section 3 of Pub. 
L. 96-354, the ‘Regulatory Flexibility Act.” That Act does not 
apply to any regulation such as this for which a notice of proposed 
rulemaking is not required by the Administrative Procedure Act 
(5 U.S.C. 551 et seg.) or any other statute. 


EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a major regulation 
as defined in section 1(b) of E.O. 12291. Accordingly, a regulatory 
impact analysis is not required. 


DRAFTING INFORMATION 


The principal author of this document was Barbara E. Whiting, 
Regulations and Information Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other 
offices of the Customs Service and the Departments of State and 
Treasury participated in its development. 


Dated: June 8, 1981. 


Joun P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register July 27, 1981 (46 FR 38350)] 





U.S. Customs Service 
Customs Service Deciszons 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 15, 1981. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs Bulletin. 
Donatp W. Lewis, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 81-161) 


Value: Whether Certain Steel Structure Testing Costs Are To Be 
Considered Assists For Purposes Of The Transaction Value Of 


The Imported Merchandise 
Date: November 7, 1980 
File: CLA-2: RRUCV 
542187 RP 
TAA# 11 


This is in reply to your letter dated July 29, 1980, requesting a 
ruling with respect to the scope of the term ‘‘assists’” as contained 
in Title II of the Trade Agreements Act of 1979. Specifically, you 
inquire whether certain steel structure testing costs are to be con- 
sidered assists, and therefore, form part of the transaction value 
of the imported merchandise. 

You indicate that you act as an agent for United States purchasers 
who plan to import steel structures from Italy which are used in 
conjunction with electrical transmission towers. At the option of the 
United States purchaser, these steel units are tested to insure that 
the design is accurate and that the structure is actually capable of 
carrying specified loads. However, you state that the testing is 
neither part of the design and engineering work, nor necessary for 
the fabrication of the product. 

In a telephone conversation with a member of my staff, you stated 
that the testing is performed in Italy, and that the testing costs 
are paid for by the United States purchaser to the Italian exporter 

30 





CUSTOMS 31 


pursuant to a contract. Further, you indicated that the sale for 
export takes place between the Italian concern and the Ui.ited States 
purchaser, and that certain United States purchasers choose not to 
incur the structure testing expense. Lastly, you stated that when a 
United States purchaser chooses to incur the testing expense, the 
exporter always quotes and invoices the testing expense separately. 

With respect to the question of assists, it is important to recognize 
in the context of transaction value that only those items specifically 
referred to in section 402(b)(1) may be added to the price actually 
paid or payable when not otherwise included within the price. These 
items referred to in section 402(b) (1) are: 

(A) The packing costs incurred by the buyer with respect 
to the imported merchandise; 

(B) any selling commission incurred by the buyer with re- 
spect to the imported merchandise; 

(C) the value, apportioned as appropriate, of any assist; 

(D) any royalty or license fee related to the imported mer- 
chandise that the buyer is required to pay, directly or indirectly, 
as a condition of the sale of the imported merchandise for ex- 
portation to the United States; and 

(E) the proceeds of any subsequent resale, disposal, or use 
of the imported merchandise that accrue, directly or indirectly, 
to the seller. 

Insofar as the term ‘‘assist” is concerned, section 402(h)(1)(A) 
provides: 

(h) DEFINITIONS.—As used in this section— 

(1)(A) The term ‘assist’ means any of the following if 
supplied directly or indirectly, and free of charge or at 
reduced cost, by the buyer of imported merchandise for 
use in connection with the production or the sale for ex- 
port to the United States of the merchandise: 

(i) Materials, components, parts, and similar items 
incorporated in the imported merchandise. 

(ii) Tools, dies, molds and similar items used in the 
production of the merchandise. 

(iii) Merchandise consumed in the production of 
the imported merchandise. 

(iv) Engineering, development, artwork, design work, 
and plans and sketches that are undertaken elsewhere 
than in the United States and are necessary for the 
production of the imported merchandise. 

In view of the above, we conclude that the testing cost you de- 
scribe is not an “assist”? within the meaning of section 402(h) (1) (A). 
However, in those instances where the United States purchaser 
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pays the Italian exporter for testing of the steel structure, it is our 
opinion that the testing expense would be included as part of the 
price paid or payable for the imported merchandise, and would, 
therefore, form part of transaction value. This is true regardless of 
the fact that the testing cost may be separately quoted or invoiced. 


(C.S.D. 81-162) 


Classification: The Dutiable Value of Research and Development 
Costs Incurred in Connection With the Manufacture of Printed 
Circuit Boards 

Date: November 25, 1980 
File: CLA-2:RRUCV 
542146 CW 
TAA#12 


This is in reference to your letter of May 21, 1980, in which you 
request a ruling regarding the dutiable value of research and develop- 
ment costs incurred by (company name) in connection with the 
manufacture of printed circuit boards (PCB). 

We understand the facts to be as follows: (company) is planning 
to import electronic computer circuit boards from Mexico under 
item 307.00, Tariff Schedules of the United States. (Co.) provides 


preliminary design information concerning the PCB’s to a manufac- 
turer in the United States who produces the “bare” boards and 
delivers them to (Co.). The unassembled PCB’s and other electronic 
components are then transported to Mexico for assembly after which 
the assembled PCB’s are returned to (company name) in California. 

It is your position that the expenses to be incurred by (company 
name) in connection with providing preliminary design information 
to the U.S. manufacturer form part of the cost of the PCB’s which, 
in turn, is included in the dutiable value of the imported circuit 
boards. 

As you are no doubt aware, with the exception of certain rubber 
footwear, all merchandise exported to the United States on or after 
July 1, 1980, is appraised in accordance with the provisions of sec- 
tion 402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (TAA). Under the TAA, the preferred basis of 
appraisement is “transaction value of imported merchandise” which 
is defined in section 402(b) as the price actually paid or payable for 
merchandise when sold for exportation to the United States, with 
additions for certain items not included in that price. These items, 
which are specifically identified in section 402(b)(1), include ‘‘the 
value, apportioned as appropriate, of any assists.’ 
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Section 402(h) (1) (A) defines assist as follows: 

“(1)(A) the term ‘assist’? means any of the following if supplied 
directly or indirectly, and free of charge or at reduced cost, by the 
buyer of imported merchandise for use in connection with the pro- 
duction or the sale for export to the United States of the merchandise: 

“() Materials, components, parts and similar items incor- 
porated in the merchandise. 

“‘(ii) Tools, dies, molds, and similar items used in the production 
of the imported merchandise. 

“(iii) Engineering, development, artwork, design work, and 
plans and sketches that are undertaken elsewhere than in the 
United States and are necessary for the production of the imported 
merchandise.” 

Accordingly, if the “bare” circuit boards are furnished to the Mexi- 
can assembler free of charge or at a reduced cost, they will be considered 
assists, and their value will be added to the price actually paid or 
payable for the merchandise. 

The Statement of Administrative Action which was approved by 
Congress provides that the value of assists such as materials com- 
ponents, parts, and similar items incorporated in the imported 
merchandise shall be determined as follows: 

If the assist was acquired by the importer from an unrelated 
seller, the value of the assist is the cost of acquiring it. If the 
element was produced by the importer or person related to him, its 
value would be the cost of producing it. The value shall include 
transportation costs to the place of production. 

Generally, where an assist is purchased from an unrelated party, 
the cost of acquiring ,the assist will be the purchase price plus trans- 
portation costs and other costs incidental to the transportation from 
the United States to the place of foreign production. However, where 
the buyer furnishes to the unrelated person from whom he acquires 
the assist any item which otherwise falls within the definition of 
assist set out above, that item shall be considered to be an assist which 
is furnished indirectly by the buyer, and its value shall be added to 
the price actually paid or payable, as provided by the statute. 

In the instant case, that which is being furnished to the person from 
whom the circuit boards are to be acquired, that is, design work 
undertaken in the United States, does not fall within the definition of 
assist and, accordingly, will not be added to the value of the ‘“‘bare”’ 
circuit board or to the price actually paid or payable for the imported 
merchandise. 


If you have any further questions, please do not hesitate to contact 
us. 
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(C.S.D. 81-163) 


Subject: Classification: A Border Added to an ‘Antique’ Embroi- 
dery Does Not Constitute a Repair to an Antique as Prescribed 
in Item 766.20, TSUS 

Date: December 29, 1980 
File: CLA-2:RRUCSC 
055824 TL 
District Director or Customs, 
New Orleans, Louisiana. 


Dear Sir: This response to the application for Further Review 
of Protest, dated May 22, 1980, concerns protest number 1901-0- 
000004, filed on behalf of the importer of “antique”? embroideries, 
entry number 400915, dated July 19, 1978. 

Issues: (1) Are these embroideries repaired by the addition of 
these borders? 

(2) Did the addition of antique or recent borders to an embroidery 
cut from an antique kimono preclude its entry as an antique? 

(3) Are embroideries produced in the People’s Republic of China, 
which are purchased in Hong Kong, entitled to column 1 rates of 
duty? 

Facts: Sections of embroidered material cut from antique kimonos 
which are produced in the People’s Republic of China have antique 
and non-antique borders attached to them. These embroideries are 
imported into Hong Kong and sold to the importer. They were 
entered July 19, 1978, and the entry was liquidated December 7, 
1979, under a tariff provision for articles of silk. 

Law and analysis: Item 766.20, Tariff Schedules of the United 
States (TSUS), is a provision for, ‘. . . other antiques made prior 
to 100 years before their date of entry; all the foregoing articles, 
including such articles which have been repaired or renovated without 
changing their original form or character. ...’ To be dutiable, 
it must have undergone a change in form or character so as to pre- 
clude it from being an antique. 

Item 766.20, TSUS provides for a duty on the value of repairs 
made to an article which has been “‘. . . repaired with a substantial 
amount of additional material within 3 years prior to 
importation. . . .” 

Webster’s New Collegiate Dictionary defines ‘repair’, ‘“‘to restore 
by replacing a part or putting together what is torn or broken. . . .” 
The addition of this border is not a repair because it does not replace 
a part, or put together what is torn or broken. 

As indicated, if the form or character of an antique is changed, 
it is no longer an antique. This principle has been honored in various 
court cases and administrative precedents. In Grant Art Galleries 





CUSTOMS 35 


v. United States, 2 CCR 341, C.D. 157, the court heard expert testi- 
mony and concluded, “. . . that the repairs to which they (silver 
spoons) were subjected were minor and not sufficient to change 
the classification thereof.” In American Shipping Co. v. United 
States, C.D. 54, (1938), the court determined that antique bowl 
liners which had two small pieces removed and handles and mounts 
added to form bowls were converted into different articles which 
were not free of duty because they did not exist in their imported 
condition before 1830, the date used to determine whether an article 
was an antique. Administrative precedent (058468, dated August 14, 
1978; 053745, dated November 17, 1977; internal advice 49/77; 
and 058290 dated May 16, 1978) indicates that if the addition of an 
object merges with the antique to form a new article, the article is 
dutiable. Although administrative and judicial precedent such as 
058299, dated May 26, 1978 and Kronfeld, Saunders & Co. et al. v. 
United States, 5 Ct. Cust. Appls. 222, TD, 34399 indicates that 
paintings imported in frames are classified separately from their 
frames, we view the present situation as distinguishable. Each of 
these embroideries has been cut from an antique kimono and had a 
border placed on it. Like Grant, supra, and American Shipping, 
supra, the changes which have been wrought on these articles have 
transformed them from one object to an entirely different one. We 
are of the opinion that this transformation changes the form and 
character of these objects and precludes their classification under 
item 766.20, TSUS. 

Products of the People’s Republic of China which are entered 
after February 1, 1980, are accorded column 1 rates of duty. Be- 
cause these articles were entered July 19, 1978, and liquidated De- 
cember 7, 1979, they are dutiable at the column 2 rate of duty. Ac- 
cordingly, the protest should be denied. 


(C.S.D. 81-164) 


Subject: Classification: Nitrocellulose used in the Manufacture of 
Explosives is Classifiable as Explosives in Item 485.50, Tariff 
Schedules of the United States 

Date: January 6, 1981 
File: CLA-2:CO:R:CV:G 
066871 JH 


This is in reference to your submission concerning the classifi- 
cation of nitrocellulose. 

It is your position that nitrocellulose is a high molecular polymer, 
and as such, should be classifiable under the provision for cellulosic 
plastics materials in item 445.25, TSUS, regardless of whether or 
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not it is intended to be used in the production of lacquer or smoke- 
less powder. You believe that Customs is in error in classifying some 
nitrocellulose under the provision for explosive substances in item 
485.50, TSUS. You note that a high nitrogen content is required for 
smokeless powder manufacture since it imparts faster burning there- 
by creating the element of propulsion. A nitrocellulose explosive 
you describe as any explosive made with the use of nitrocellulose, 
but believe that nitrocellulose is not considered an explosive in 
itself. 

A chart was submitted to illustrate the characteristics of nitro- 
cellulose by nitrogen content. Plastics were shown to have a nitrogen 
content of between 11 to 12 percent; dynamite, between 12 and 
12% percent; smokeless powder between 12 and 13% percent; mili- 
tary grades between 12 and 13% percent. 

Under the General Interpretative Rules, General Headnote 10, 
TSUS, an imported article which is described in two or more pro- 
visions of the schedules is classifiable in the provision which most 
specifically describes it. 

Although nitrocellulose may be a plastic material, it is still possible 
that there is a grade chiefly used as an explosive. In view of the num- 
ber of categories in the chemical schedules, it is not unusual for differ- 
ent grades of the same chemical to be classified in different provisions 
of the tariff schedules—e.g.—ammonium nitrate is classifiable both 
as an inorganic compound and as a fertilizer. You will note that 
ammonium nitrate, fuel sensitized is listed as a statistical reporting 
category schedule. 

We agree with your statement that nitrocellulose with a high 
nitrogen content is used in the manufacture of explosives, and that 
the nitrogen content is controlled during manufacture to supply the 
proper polymer according to technical needs of the end uses. 

According to the chart submitted by you, nitrocellulose with a 
nitrogen content between 12 and 13% percent appears to be chiefly 
used for explosives. 

A review of the technical literature indicates that one criterion 
for an item to be considered an explosive is its ability to be detonated 
by high pressure shock waves. Nitrocellulose of high nitrogen content 
may detonate if present in large quantities or if confined. 

Accordingly, Customs is of the opinion that while nitrocellulose 
may be a plastic material, there are grades of the material which 
are chiefly used as explosives. Therefore, the classification of those 
grades of nitrocellulose chiefly used in the manufacture of explosives 
in item 485.50, TSUS, as explosive substances not specially pro- 
vided for, is affirmed. 
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(C.S.D. 81-165) 


In-Bond: The Designation Of Carriers To Receive Merchandise 
For Transportation In Bond 


Date: January 6, 1981 
File: BON-1-CO:R:CD:D L 
212389 

Issue: Several issues are raised in connection with Legal Deter- 
minations (L.D.) 79-0119 and 80-0079. They are: 

1. Must a carrier be affirmatively designated by a Federal agency 
outside of the Department of the Treasury with a written document 
specifically authorizing it to handle merchandise in order to qualify 
it for (Customs) bonded carrier status? 

2. Should L.D. 80-0079 be reconsidered in so far as it relates to 
49 U.S.C. 10927(a) (2)? 

3. In connection with two specific documents submitted with 
the request, does either designate the carrier as a handler of mer- 
chandise within the meaning of 19 U.S.C. 1551? 

4. If Customs discovers that a carrier has been allowed to operate 
as a bonded carrier and it has not been affirmatively designated as 
a handler of merchandise by a Federal agency outside the Depart- 
ment of the Treasury, what actions should be taken in order to be 
brought into compliance with the intent of the Congress expressed 
in 19 U.S.C. 1551 and clarified in L.D. 79-0119? 

Facts: A Customs field office has raised both general and specific 
questions concerning the designation of carriers to receive mer- 
chandise for transportation in bond. 

Law and analysis: Section 551 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1551), provides that there may be designated as a carrier 
of bonded merchandise (1) any common carrier of merchandise 
owning or operating a railroad, steamship, or other transporta- 
tion line and/or route for the transportation of merchandise in the 
United States, (2) any contract carrier authorized to operate as 
such by any agency of the United States, or (3) any freight forwarder 
authorized to operate as such by any agency of the United States. 
It also provides for the designation of private carriers of bonded 
merchandise in the discretion of the Secretary of the Treasury. 

There is no allegation in the file that either of the applicants is a 
contract carrier or freight forwarder, or seeks designation as a private 
carrier. Accordingly, if the applicants are to be designated as car- 
riers of bonded merchandise, the action will be based upon the ground 
that the applicants are common carriers. 

Sections 112.12(a) and (b), Customs Regulations (19 CFR 112.12(a) 
and (b)), set out general and special requirements for carriers desir- 
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ing to be authorized to receive merchandise for transportation in 
bond. Section 112.12(b)(1), Customs Regulations (19 CFR 112.12 
(b)(1)), provides that common carriers other than railroad, steam- 
ship, or airline companies generally known to be engaged in common 
carriage, shall file a certified extract of its articles of incorporation 
or charter showing that it is authorized to engage in common carriage, 
and a statement that it is operating or intends to operate as a com- 
mon carrier. 

The Customs Service has held in a number of cases that an in- 
dividual may be designated a bonded carrier under 19 U.S.C. 1551 
provided he establishes that he has the status of a common carrier 
either by producing evidence of recognition by an appropriate gov- 
ernmental agency or by establishing that he in fact does operate 
as a common carrier. See C.I.E. 681/65 dated May 5, 1965; and 
Customs Service letters BON-3-03-R:CD:D, 206891, dated Octo- 
ber 22, 1976, to the District Director of Customs, Bridgeport, Con- 
necticut; BON-1-03-R:CD:D, 206009, dated March 26, 1976, to 
the Area Director of Customs, Newark, New Jersey; DB 241.2 JL, 
dated June 30, 1972, to the District Director of Customs, St. Albans, 
Vermont; DB 241.2M, dated February 7, 1969, to the Regional 
Commissioner of Customs, Boston, Massachusetts; DB 241.2 L, 
dated May 20, 1963, to the Collector of Customs, Pembina, North 
Dakota; DB 241.2 M, dated March 29, 1962, to the Collector of 
Customs, New Orleans, Louisiana; DB 241.1 M, dated December 7, 
1961, to the Collector of Customs, Wilmingten, North Carolina; 
and DB 241.2, dated August 10, 1960, to the Collector of Customs, 
St. Louis, Missouri. 

With respect to the first issue, therefore, a carrier need not be 
affirmatively designated by a Federal agency outside of the De- 
partment of the Treasury with a written document specifically au- 
thorizing it to handle merchandise in order to be designated as a 
carrier of bonded merchandise unless it is a contract carrier or a 
freight forwarder. It need only comply with the statute and regula- 
tions; that is it must own or operate a railroad, steamship, or other 
transportation line or route for the transportation of merchandise 
in the United States and must establish that it has the status of a 
common carrier either by producing evidence or recognition by an 
appropriate governmental agency of by establishing that in fact 
it does operate or intends to operate as a common carrier. 

The second issue is whether L.D. 80-0079 should be reconsidered 
insofar as it relates to 49 U.S.C. 10927(a)(2). In this connection, a 
Canadian carrier has applied for bonded carrier status and qualifies 
under 49 U.S.C. 10927(a)(2) as discussed in L.D. 80-9079. The 
Seattle office of the Interstate Commerce Commission states that 
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no permit is issued and that they are prohibited from writing a letter 
authorizing the carrier to operate under that statute. We believe 
L.D. 80-0079 should be reconsidered with respect to both issues raised 
in that decision insofar as it is inconsistent with the above discussion. 
That is, no certificate from an appropriate agency of the United 
States is required and the issue of whether the carrier is exempt 
from interstate commerce regulations of the Interstate Commerce 
Act is irrelevant. 

Thus, if a carrier owns or operates a railroad, steamship, or other 
transportation line or route for the transportation of merchandise 
in the United States and is generally known to be, or can establish 
in fact that it does operate or intends to operate as a common carrier, 
and meets all other requirements, it should be approved as a carrier 
of bonded merchandise. Indeed, section 112.13, Customs Regulations 
(19 CFR 112.13), provides that the district director shall approve 
an application for authorization as carriers of bonded merchandise 
provided he is satisfied that (a) the amount of the bond is sufficient, 
(b) all documents required have been furnished and are in proper 
form, and (c) the fee prescribed has been paid. 

The holding in L.D. 80-0079 should be modified to state that 
Canadian motor carriers that meet the requirements of section 112.12, 
Customs Regulations (19 CFR 112.12), may be designated as carriers 
of bonded merchandise pursuant to section 18.1(a), Customs Regula- 
tions (19 CFR 18.1(a)). Temporary authority as common carriers 
in the United States or authority as motor carriers in foreign commerce 
within the meaning of 49 U.S.C. 10927(a)(2) is deemed sufficient 
to establish that the carrier is in fact a common carrier. 

In addition, the first sentence of the suggested stipulation to the 
Carrier’s Bond that is set out in L.D. 80-0079 should be modified 
as follows: 

This bond shall be discontinued upon expiration, suspension, 
or revocation of the temporary authority to operate as a common. 
carrier in the United States unless the temporary authority 
is timely extended or replaced by permanent authority or unless 
the principal otherwise establishes that it is operating as a 
common carrier as defined in section 112.1(a)(c), Customs 
Regulations (19 CFR 112.1(a)(c)). 

Legal Determination 79-0119 is overruled insofar as it is incon- 
sistent with this decision. Specifically, as noted above, there is no 
requirement that a common carrier be licensed by the Interstate 
Commerce Commission or other federal agency. It must meet the 
criteria for designation as a carrier of bonded merchandise in 19 
U.S.C. 1551 and section 112.12, Customs Regulations (19 CFR 112.12). 
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The third issue relates to two documents submitted with the 
request and asks whether either designates the carrier as a handler 
of merchandise within the meaning of 19 U.S.C. 1551. The two docu- 
ments are (1) CAB Form 298-A (Rev. 10-74), Registration, Re- 
registration and Amendments under Part 298 of the Economic 
Regulations of the Civil Aeronautics Board, and (2) FAA Form 
8430-18 (3-79), Air Carrier Operating Certificate. 

We have been informally advised by the Federal Aviation Admin- 
istration that an air carrier operating under an Air Carrier Operating 
Certificate is deemed to be a common carrier. Accordingly, the ap- 
plicant may be considered a common carrier within the purview 
of 19 U.S.C. 1551, and if it has otherwise complied with the require- 
ments of section 112.12, Customs Regulations (19 CFR 112.112), 
may be designated as a carrier of bonded merchandise. 

In an issue not raised in the internal advice inquiry, but discussed 
in connection with it, a water carrier owning or operating a steamship 
line serving a water route on coastwise movement of cargo between 
Washington and Alaska has requested designation as a carrier of 
bonded merchandise. The carrier states that it does not have a 
certificate or authorization from a Federal agency because it is not 
required to have one. It states further that it is subject to compliance 
with the rules of the Interstate Commerce Commission only with 
respect to that Commission’s tariffs, and that there is no provésion 
for the Federal Maritime Commission to issue a certificate of authority 
to a common carrier engaged in coastwise trade. 

If this carrier owns or operates a steamship line or route for the 
transportation of merchandise in the United States, has met the 
general requirements of section 112.12(a), Customs Regulations 
(19 CFR 112.12(a)), and, if not generally known to be engaged in 
common carriage, has filed a certified extract of its articles of in- 
corporation or charter showing that it is authorized to engage in 
common carriage, and a statement that it is operating or intends 
to operate as a common carrier, as provided in section 112.12(b)(1), 
Customs Regulations (19 CFR 112.12(b)(1), it may be designated 
a carrier of bonded merchandise. 

The final issue is what action should be taken if the Customs 
Service discovers that a carrier has been allowed to operate as a 
bonded carrier without being affirmatively designated as a handler 
of merchandise by a Federal agency outside the Department of the 
Treasury. 

Unlike contract carriers and freight forwarders, there is no law 
or regulation requiring a common carrier to file a certificate from an 
appropriate Federal agency. While there is no established procedure 
for checking the activities of a bonded carrier after its bond is ap- 
proved, if the Customs Service discovers that a common carrier is not 
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authorized to engage in common carriage or is not operating as a 
common carrier, the carrier should be given an opportunity to estab- 
lish that it is authorized to engage in common carriage or that it is 
operating or intends to operate as a common carrier. If it is unable 
to do this, its designation as a carrier of bonded merchandise should 
be revoked and its Carrier’s Bond terminated. 

Holding: 1. A common carrier, unlike a contract carrier or freight 
forwarder, need not be affirmatively designated by a Federal agency 
outside the Department of the Treasury with a written document 
specifically authorizing it to handle merchandise in order to qualify 
for designation as a carrier of bonded merchandise. It need only 
comply with the requirements of 19 U.S.C. 1551 and Part 112, Cus- 
toms Regulations (19 CFR 112). 

2. The holdings in L.D. 79-0119 and L.D. 89-0079 are overruled 
or modified as set out in Law and Analysis, above. 

3. An Air Carrier Operating Certificate issued by the Federal 
Aviation Administration is deemed sufficient to establish that the 
holder is a common carrier. 

4. There is no need for a common carrier to be affirmatively desig- 
nated as a handler of merchandise by a Federal agency outside of the 
Department of the Treasury. If the Customs Service discovers that 
a common carrier designated as a carrier of bonded merchandise 


is not in fact a common carrier, the carrier should be given an op- 
portunity to establish that it is a common carrier. If it is unable 
to do so, its designation as a carrier of bonded merchandise should 
be revoked and its Carrier’s Bond should be terminated. 


(C.S.D . 81-166) 


Subject: Bonds: Merchandise Entered for a Trade Fair May Sub- 
sequently be Entered Under Temporary Importation Bond (TIB) 


Date: January 8, 1981 
File: CON-1-CO:R:CD:D L 
212095 

Issue: An inquirer requests reconsideration and revocation of 
Customs Service Decision (C.S.D.) 80-161. That decision held that a 
temporary importation under bond (TIB) entry may not be sub- 
stituted for a trade fair entry. 

Facts: The inquirer has submitted a lengthy brief citing, among 
other things, the Trade Fair Act of 1959, the legislative history of the 
Act, and the Customs Regulations relating to TIB entries in support 
of its contention that a TIB entry may replace a trade fair entry and 
that C.S.D. 80-161 be reversed. 
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Law and analysis: Since publication of C.S.D. 80-161, a Decem- 
ber 6, 1957, ruling of the Customs Service (DB 516.41) has come to 
our attention. That ruling predates the Trade Fair Act of 1959 and is 
based upon regulations promulgated under the Act of August 22, 
1912 (T.D. 32973). It holds that articles may be withdrawn from 
exhibition at a trade fair for entry under bond under section 308(3) 
Tariff Act of 1930, as amended (the predecessor of item 864.20, 
Tariff Schedules of the United States), for the purpose of being used 
as samples to take orders for similar merchandise. The ruling was 
based upon paragraph 9 of T.D. 32973 which provided that articles 
may be withdrawn from a fair for consumption, warehouse, or exporta- 
tion and that a section 308 entry is considered a consumption entry 
for Customs purposes although a bond must be filed therewith. The 
ruling further states that the period of the sectiion 308(3) bond filed 
would necessarily start from the date of the original importation. 

With respect to the Trade Fair Act of 1959, 19 U.S.C. 1751-1756, 
the legislative history of that Act states that its purpose is as follows: 

The purpose of H.R. 5508, to be cited as the ‘Trade Fair 
Act of 1959” is to provide permanent legislation permitting 
the free entry under bond of imported Articles for exhibition 
or use at fairs designated by the Secretary of Commerce. It 
will avoid the necessity for the enactment of separate laws 
in behalf of individual fairs, and the repeated issuance of re- 
gulations, as in the past. H.R. 5508 follows the basic provisions 


of the numerous trade fair laws which have been enacted for 
individual fairs. 


Section 147.42(a), Customs Regulations (19 CFR 147.42(a), 
provides that artitles entered for a trade fair ‘‘may be entered for 
consumption, for warehouse, or under any other provision of the 
Customs laws, or for another fair, or may be transferred to other 
Customs custody status or to a foreign-trade zone . . . at any time 
before, or within 3 months after, the closing date of the fair.” 

The current provision for the disposition of articles entered for 
a trade fair is, by its terms, less restrictive than paragraph 9 of T.D. 
32973 since it is not limited to entry for consumption, warehouse, 
or exportation. 

Section 4(d) of the Trade Fair Act, 19 U.S.C. 1753(d), and sec- 
tion 147.42(c), Customs Regulations (19 CFR 147.42(c)), provide 
that whenever any article entered for a trade fair is transferred to 
other Customs custody status or entered under a provision of the 
Customs laws, the period prescribed for the performance of any 
act required by the provision governing the status to which the arti- 
cle is transferred, or under which the article is entered, shall run 
from the date of such transfer or entry. 

Conversely, Headnote 1(a) to Schedule 8, Part 5C, Tariff Schedules 
of the United States (TSUS), provides in part that “The articles 
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described in the provisions of this subpart . . . may be admitted 
into the United States without the payment of duty, under bond for 
their exportation within one year from the date of importation ...’’. 

The legislative history of the Trade Fair Act of 1959 offers no 
comment on section 4(d). In view of the apparent conflict as to when 
the period of a temporary importation under bond begins, that is, 
from date of importation under Schedule 8, Part 5C, TSUS, or from 
the time of the TIB entry from a trade fair, we conclude that in 
enacting the Trade Fair Act of 1959, Congress intended to grant a 
limited exception to the TIB provisions in the case of merchandise 
entered under TIB from a trade fair. 

Inasmuch as we have determined that merchandise entered for 
a trade fair may subsequently be entered under TIB, and that C.S.D. 
80-161 is in error, it is not necessary to address the inquirer’s dis- 
cussion of the issue. 

Holding: Articles entered for a trade fair pursuant to Part 147, 
Customs Regulations (19 CFR 147) may, at any time before, or 
within three months after, the closing date of the fair, be admitted 
temporarily free of duty under bond. The period of the temporary 
importation bond in such an instance will begin at the time of the 
TIB entry from the trade fair. 

C.S.D. 80-161 is revoked. 


(C.S.D. 81-167) 


Subject: Drawback: Cable Transported to and Laid Between Foreign 
Countries and/or Their Possessions is Considered Exported for 
Purposes of Drawback 

Date: January 14, 1981 
File: DRA-1-CO:R:CD:D B 
212516 


Issue: Assuming compliance with the drawback law and regulations, 


is underwater communications cable, manufactured wholly or partly in 
the United States with foreign components, eligible for drawback 
when it is shipped and laid between foreign countries and their 


possessions or between these countries and or possessions and Hawaii. 


Facts: A cable manufacturing company has asked if its cable would 
be exported for purposes of drawback when the cable is laid along the 
following route: 

1. Australia—Norfolk Island 
. Norfolk Island—Fiji 

3. Fiji—Hawaii 
. Hawaii—Canada 
. Norfolk Island—Canada 


350-341 0 - 81 - 6 
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Law and analysis: In order to obtain drawback, the claimant must 
prove exportation of the articles upon which drawback is claimed. To 
constitute an exportation for purposes of the drawback law requires 
two essential elements: (1) a severance of goods from the mass of 
things belonging to this country, i.e. a carrying of the goods out of the 
country, and (2) an intention of uniting them with the mass of things 
belonging to some foreign country (The National Sugar Refining 
Company v. United States 26 Cust. Ct., at 98, C.D. 1307, March 6, 
1951). 

A Headquarters ruling of August 12, 1955 (DB 731.1), held that 
cable, shipped from the United States to Newfoundland, attached 
there at a shore installation; and then unreeled and laid at sea for 
attachment eventually to a point in Scotland, was exported for 
purposes of drawback. Further, a ruling of March 7, 1973 (R :CD:D 
731.1 200671), held that shipments to installations in foreign waters 
were exportations. 

Any cable which is shipped to any of the countries or adminis- 
tered islands listed above, except Hawaii, would be considered to 
have been exported. 

In regard to cable laid to or from Hawaii (or any other point in 
the Customs territory of the United States), section 10.41(f), Cus- 
toms Regulations (19 CFR 10.41(f)), provides in pertinent part: 


With respect to international cables laid under the 


territorial waters of the United States but brought on shore in 
the United States, only that part of the cable in the United 
States between the point of entry into the territorial waters of 
the United States and the first point of support on land in the 
United States shall be admitted without payment of duty. 


Any cable transported directly to Hawaii would not be considered 
exported until such time as the cable is unreeled outward frem the 
last point of installation on land. That cable laid from the first land 
installation further inland would not be considered exported. Cable 
laid from Canada to Hawaii and thence to Fiji would be considered 
exported except for the incoming and outgoing portions laid from 
the first land installation further inland in Hawaii. Cable exported 
to Canada or Fiji for laying directly to Hawaii would be considered 
exported; however, entry would have to be made and duty paid on 
that portion laid in Hawaii from the first land installation further 
inland. Duty paid would be that applicable to the cable or the amount 
refunded as drawback, whichever is lesser. 

Holding: All cable transported to and laid between foreign coun- 
tries and/or their possessions is considered exported for purposes of 
the drawback law. Cable laid from foreign countries or their pos- 
sessions to points in the United States is considered exported, except 
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entry must be made and duty or refund of drawback made for any 
portion laid from the first United States land installation further 
inland. Cable laid from the United States directly to foreign countries 
and/or their possessions is considered exported from the last United 
States land installation outward. 


(C.S.D. 81-168) 


Trademark: The Importation of Foreign Merchandise Bearing an 
American Trademark 


Date: February 4, 1981 
File: TMK-3 CO:R:E:E 
713277 SO 

This ruling concerns the applicability of the prohibitions set forth 
in 19 U.S.C. 1526 against the importation of foreign merchandise 
bearing an American trademark. 

Issue: Would the importation of a shoe bearing a mark described 
as a two part design; a curved tapering stripe on the left, coupled 
with a semicircular stripe to the right, infringe upon the rights of 
the American trademark owner, BRS, Inc. of Beaverton, Oregon, 
which has recorded their trademark with Customs for import 
protection. 

Facts: Customs has issued a demand for redelivery of 23,376 
pairs of men’s and boys’ athletic shoes, imported from Taiwan, 
bearing a two part design; a curved tapering stripe on the left, coupled 
with a semicircular stripe to the right, suspected of infringing the 
trademark “WING DESIGN,” which is a low swooping vanishing 
colored curve that ends in a sharp point. BRS, Inc., an Oregon 
Corporation, has recorded their “WING DESIGN” and “NIKE” 
trademarks with Customs for import protection. Our San Francisco, 
California, district office has asked for our opinion as to whether 
those shoes would be subject to seizure and forfeiture as infringing 
upon the rights of the American trademark owner. A sample shoe 
was submitted from the shipment in question along with a photograph 
of a shoe bearing the “WING DESIGN” trademark, and a letter 
from the attorney for the importer requesting that our San Francisco 
office seek internal advice from Customs Headquarters on the ques- 
tion referred to above. 

Law and analysis: Section 526 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1526), prohibits the importation into the United States of 
any merchandise of foreign manufacture bearing a trademark owned 
by a corporation created or organized within the United States, 
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provided a copy of such trademark registration is filed with the 
Secretary of the Treasury and recorded in the manner provided by 
regulations (19 U.S.C. 133.1-133.7). Infringement of federally regis- 
tered marks is governed by the test of whether defendant’s use is 
likely to cause confusion, to cause mistake, or to deceive. 

Stripe designs on shoes, such as the Nike “WING DESIGN,” 
are considered to be in the category of “weak” marks, in light of 
the common use of stripes and bar designs affixed to the sides of 
athletic shoes. In one geographic area (Northern Virginia), on one 
particular day (June 11, 1977), there were over 54 different sports 
shoes for sale and on display having various configurations of stripes 
on their sides. See Dasler K.G. v. Superga S.p.A., 204 USPQ 688. 

When comparing conflicting marks to determine whether or not 
they are confusingly similar, it is important to consider the impression 
which the mark as a whole creates on the average reasonably prudent 
purchaser. It is evident from the appearance of the two marks in 
question that the two part design on the imported shoes does not 
resemble the Nike “WING DESIGN” trademark, which has been 
recorded with Customs for import protection by the American Trade- 
mark Owner, BRS, Inc. We note that if the imported shoe were to be 
displayed upside down, part of the two part design would resemble 
the “WING DESIGN” trademark. However, we are of the opinion, 
that under the normal test applicable to unsophisticated buyers of a 
product at retail, there would be little likelihood of confusion. 

Holding: Entry of the imported shoes bearing the two part design 
described above would not be prohibited as infringing on the registered 
trademark, ‘‘WING DESIGN”. The shipment currently under deten- 
tion may be released to the importer. Our San Francisco office may 
furnish a copy of this ruling to all parties concerned. We decline to 
comment on the other marks claimed to be infringing by BRS, Inc. 
However, as in this case, we will be happy to furnish our views upon 
detention of a suspected infringing shipment. 


(C.S.D. 81-169) 


Entry: Manual Supplement 3254 Concerning Courier Service 
Importations 


Date: February 9, 1981 
File: ENT-1-01 CO:R:CV:V 
715196 MK 
This refers to your letters of January 5 and January 16, 1981, on 
behalf of the National Customs Brokers and Forwarders Association 
of America, Inc., concerning Manual Supplement 3254, which deals 
with courier service importations. 
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You believe the Manual Supplement conflicts with 19 U.S.C. 1641, 
which states that only a duly licensed customhouse broker is authorized 
to transact Customs business on behalf of another. 

You cite several Headquarters rulings in which we have looked 
behind the entry documents to determine the true facts, and you 
believe that the Manual Supplement is contrary to those rulings. You 
urge that we withdraw and redraft it to provide that only licensed 
customhouse brokers can prepare and file entries when a Customs 
transaction is done on behalf of another party. 

You also believe that the term “business records,” which the 
Manual Supplement provides may be cleared under a baggage declara- 
tion, requires clarification because it could be interpreted as applying 
to articles classifiable under Part 5 of Schedule 2, some of which are 
dutiable. To protect the revenue and the importing public, you 
recommend that we require these articles to be cleared as cargo unless 
they qualify as intangibles, articles classified under item 870.10, 
Tariff Schedules of the United States (TSUS), or articles of “nominal 
value” under T.D. 55851. 

In resolving the question of the couriers’ right to file entries for 
merchandise they import, several statutory provisions must be 
considered. Title 19, U.S.C. 1484(h) provides that any person certified 
by the incoming carrier to be the owner or consignee of the mer- 
chandise may make entry thereof either in person or by an authorized 
agent, in the same manner as a consignee within the meaning of 19 
U.S.C. 1483. Section 1641 prohibits anyone except a licensed broker 
from transacting Customs business on behalf of another. While 
these sections may appear to be in conflict, they both must be read 
in conjunction with section 1483. That section states: “For purposes 
of this subtitle— (1) All merchandise imported into the United 
States shall be held to be the property of the person to whom it is 
consigned. (2) A person making entry of merchandise under the 
provisions of subdivision (h) . . . of section 1484 of this title... 
shall be deemed the sole consignee thereof.” 

There is no exception for section 1641, which is part of the same 
subtitle. As far as Customs is concerned, any consignee in the normal 
chain of custody is the owner, and any business he transacts is for 
his own account (section 1483). Admittedly, this may be a fiction. 
However, it is a fiction created by statute and upheld by the courts. 
See, for example, Top Form Brassiere Mfg. Co. v. United States, R.D. 
11770 (1972), and the cases cited in that decision. 

For Customs to administratively hold otherwise is to negate one 
of the major purposes of sections 1483 and 1484(h), which is to allow 
Customs to look to the consignee and not be forced to go hunting for 
the actual owner. 
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We believe the rulings you cite are distinguishable from the facts 
involved in courier importations. For example, Ruling No. 711063 
concerned a broker who was not licensed in the district in which he 
wished to file an entry, and who held a bill of lading consigned ‘‘to 
order.” Presumably, a bill of lading or an airway bill covering a 
courier shipment is not consigned ‘‘to order.” If it were, Customs 
should not accept it for entry purposes. Ruling No. 399890 also 
involved a bill of lading consigned ‘“‘to order.” 

Ruling No. 399899 dealt in part with completion of one of the 
declarations printed on a formal consumption entry form. These 
declarations have been somewhat modified since the date of that 
ruling (1967), and in any case, the preponderance of courier ship- 
ments do not require the filling of a formal entry. 

Ruling No. 713041 addressed a unique situation not applicable to 
courier importations, in which Customs personnel were aware that 
carriers were being requested to falsify and were, in fact, falsifying 
documents which certified that the person named therein was the 
owner or consignee of the merchandise. 

Ruling No. 304062 involved shipments sent directly to an im- 
porter. Unlike courier service importations, the shipments, the 
subject matter of that ruling, were not imported by the messenger 
service and, of course, the messenger service was not designated as 
consignee of the shipments. Therefore, we ruled that the messenger 
service could not file entries on the importer’s behalf. 

Finally, C.S.D. 79-333 involved the acceptability of a power of 
attorney (Customs Form 5291) granted by an importer to his attorney- 
at-law. The ruling involved no question of the attorney’s right to 
enter merchandise for which he was legally considered to be the 
consignee. 

While we are not unmindful of the validity of your presentation 
with regard to a courier service’s right to file entries, we conclude 
that the preponderance of the statutory and judicial authority sup- 
ports our position. 

With regard to the other issue you raise-the need to clarify the 
term ‘‘business records’”—we do not believe that the articles included 
in Schedule 2, Part 5 of the Tariff Schedules (titled ‘‘Books, Pamphlets, 
and Other Printed and Manuscript Matter’) could be mistakenly 
cleared as business records. Part 5 consists of such articles as prints, 
catalogs, newspapers and postage stamps. Many of these articles 
are free of duty, and the ones subject to the highest rates, globes, 
decalcomanias, postcards, greeting cards and calendars, clearly 
could not pass as ‘‘business records.’’ Consequently, we do not be- 
lieve the Manual Supplement provision endangers the revenue, 
or that the term “business records’ requires clarification at this 
time. We will reconsider our position with respect to this issue if 
future circumstances so warrant. 
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While we have carefully and sympathetically considered the argu- 
ments you have presented, we find no basis for acceding to your 
request to withdraw and redraft the Manual Supplement. We will 
publish this letter in the Customs Bulletin, for the general informa- 
tion of interested parties. 


Subject: Liquidation: ATA Carnets That Undervalue Commercial 
Samples for Security Purposes Violate 19 U.S.C. 1592 Rendering 
the Samples Unacceptable for Entry 

Date: February 10, 1981 
File: CO:R:E:C 
652572 HL 

District Director of Customs, 

Los Angeles, California. 

Dear Sir: Your memorandum of January 16, 1981, forwards the 
petition of (CORPORATE NAME) a Swiss company seeking refund 
of $90,000, deposited to secure release of certain watches seized for 
violation of 19 U.S.C. 1592. A claim for monetary penalty was as- 
sessed pursuant to 19 U.S.C. 1592 for undervaluation of the watches 
which were temporarily entered into the United States on an A.T.A. 
carnet. An A.T.A. carnet serves simultaneously as a Customs entry 
document and as a Customs bond (19 CFR 114.3), and is acceptable 
for goods to be temporarily entered as commercial samples (19 CFR 
114.22(a) (2)). 

The record before us discloses no evidence of intent to defraud the 
revenue of the United States. However, the A.T.A. carnet values for 
the watches were intentionally reduced (pursuant to an industry 
practice) in order to minimize theft. The watches constituted a sample 
collection which was shipped around the world so that foreign orders 
could be placed with the petitioner’s travelling sales representative. 
Following presentation to foreign buyers in the United States, the 
watches were to be exported. 

It is our position that the practice of undervaluing merchandise 
covered by A.T.A. carnets for security purposes cannot be condoned. 
Inasntuch as an A.T.A. carnet serves as an entry document, the law 
requires that information provided thereon be correct (19 U.S.C. 
1484). Furthermore, pursuant to Customs Regulations, if merchan- 
dise entered under a carnet has not been exported or destroyed within 
the bond period, liquidated damages under the bond are assessed in 
the amount of 110 percent of the estimated duties on the articles not 
exported or destroyed (19 CFR 10.39(d)(2)). Inasmuch as duties are 
generally calculated based upon the value of the merchandise, values 
provided upon entry in the A.T.A. carnet must be correct. 

In view of the foregoing, A.T.A. carnets that undervalue commercial 
samples for security purposes should not be accepted. 
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The petitioner in this case was negligent in its failure to ascertain 
its obligations under Customs law. However, there is no loss of 
revenue for penalty purposes. Inasmuch as the record is devoid of any 
evidence of fraudulent intent, and in the absence of any prior viola- 
tions, we remit the claim for monetary penalty to $250, an amount 
considered sufficient to impress upon petitioner the seriousness of its 
obligations. The remainder of the amounts deposited as penalties and 
withheld duties should be refunded to the petitioner. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


No. 80-40. UniTEp StaTEs v. ELBE Propucts Corp., C.A.D. 1267 


1. CLASSIFICATION—FLEXIBLE NONWOVEN Fapsrics. 

Judgment of the Court of International Trade that imported 
rolls of flexible nonwoven fabrics are properly classifiable under 
item 771.42, TSUS, affirmed. 

2. Ip.—DeErinition or “ARTICLES.” 

In United States v. Canadian Vinyl Industries, Inc., 64 CCPA 
97, C.A.D. 1189, 555 F. 2d 806 (1977), this court held that imported 
rolls of fabric were ‘‘articles” within the meaning of Schedule 3, sub- 
part 4c, headnote 1 (vii). 

3. Ib. 

We find no reason to depart from. the construction of “articles” 
adopted in that case and applied by the court below. 
4. Ib. 

The term “‘articles’’ in headnote 1(vii) must refer to both finished 
consumer goods and intermediate goods. 
5. Ib. 

Because the essential character of Forrita 80 and Plantilla 80 
is imparted by the plastic coating, the merchandise is properly 
classifiable under item 771.42, TSUS. 


’ 


United States Court of Customs and Patent Appeals, July 16, 1981 


Appeal from United States Court of International Trade, C.D. 4865 
[Affirmed] 
Steven P. Florsheim, Robert B. Silverman attorneys for appellee. 
Thomas S. Martin, Acting Asst. Attorney General, David M. Cohen, Director, 
Joseph I. Liebman, Attorney in charge, John J. Mahon, attorneys for appellant. 
{Oral argument on June 3, 1981 by John J. Mahon for appellant and Steven P. Florsheim for appellee.] 


Before Markey, Chief Judge, Ricu, Batpwin, Miter, and Nizs, 
Associate Judges. 
Markey, Chief Judge. 

The Government appeals from the judgment of the United States 
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Court of International Trade ' sustaining the claim of Elbe Products 
Corporation (Elbe) [1] that the imported rolls of flexible nonwoven 
fabrics are properly classifiable under item 771.42, Tariff Schedules 
of the United States (TSUS), and refusing classification under item 
355.25, TSUS. We affirm. 


BACKGROUND 


The subject merchandise, imported by Elbe from Spain in Novem- 
ber 1976, is described in entry papers as “Forrita 80” and ‘‘Plantilla 
80” and consists of rolls of flexible nonwoven fabrics of man-made 
fibers coated or filled with a plastic binder and having a plastic 
coating on one surface. Forrita 80 and Plantilla 80 are “imitation” 
leathers manufactured principally for use as linings in footwear. 
When so used, the plastic coating is the only surface visible in the 
completed product. 

Customs Service officials classified the merchandise under item 
355.25, TSUS.? Elbe protested that classification and advanced a 
claim under item 771.42, TSUS. 

The Court of International Trade sustained Elbe’s claim, holding 
that the merchandise is ‘‘almost wholly of” plastics within the meaning 
of item 771.42, TSUS (as the quoted term is defined in General 
Headnote 9(f) (iii)),* because the essential character of the merchandise, 
that is, its visual and tactile qualities simulating geniune leather, is 
imparted by the plastic coating. Accordingly, the court determined 
that the merchandise is excluded from classification in schedule 3, 
subpart 4C (which includes item 355.25, TSUS) by headnote 1(vii) to 
that subpart. That headnote excludes from classification in subpart 
4C, “other articles specially provided for in schedule 7 or elsewhere.” ® 


1 The judgment of the United States Customs Court, now the United States Court of International 
Trade, is reported at —— Cust. Ct. ——, C.D. 4865, 497 F. Supp. 707 (1980). 
2 Item 355.25, TSUS provides: 
Webs, wadding, batting, and nonwoven fabrics, including felts 
and bonded fabrics, and articles not specially provided for of any 
one or combination of these products, all of the foregoing, of tex- 
tile materials, whether or not coated or filled: 


355.25 Of manmade fibers. 12¢ per Ib.4-15% ad val. 
3 Item 771.42, TSUS provides: 
Film, strips, sheets, plates, slabs, blocks, filaments, rods, seamless 
tubing, and other profile shapes, all the foregoing wholly or 
almost wholly of rubber or plastics: 
s ~ ~ = 7 s 
Not of cellulosic plastics materials: 


Film, strips, and sheets, all the foregoing which are flexible: 
2 


4 6% ad val. 

General Headnote 9 provides in pertinent part: 

9. Definitions.—For the purposes of the schedules, unless the context otherwise requires— 
* * 


771. 
‘ 


. 

(f) the term “‘of’’, ‘“‘wholly of’’, ‘‘almost wholly of’’, “in part of’’ and “‘containing”’, when used 
between the description of an article and a material (e.g., “furniture of wood’’, ‘“‘woven fabrics, 
wholly of cotton’’, etc.), have the following meanings: 
. . . * 7 * a 
(iii) “almost wholly of’? means that the essential character of the article is imparted by the 


named material, notwithstanding the fact that significant quantities of some other material or 
materials may be present. 


5 Headnote 1(vii) provides: 
i The provisions of this subpart do not cover— . Ps 
. 


(vii) other articles specially provided for in schedule 7 or elsewhere. 
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ISSUE 


Whether the trial court erred in holding the merchandise properly 
classifiable under item 771.42, TSUS. 


OPINION 


The Government maintains that the imported merchandise is not 
excluded from classification in schedule 3, subpart 4C by headnote 
1(vii) because the merchandise is not an “article” within the meaning 
of that headnote. That term, says the Government, was intended to 
include only finished consumer goods and not intermediate manu- 
factured products, such as Forrita 80 and Plantilla 80, as evidenced by 
the statute and its legislative history. 

In support of that contention, the Government points to schedule 
3, headnotes 2(a)(vi) and 5.° Taken collectively, those headnotes 
exclude certain “‘articles’’ made of fabric from the textile provisions 
of schedule 3 and provide that those “‘articles” shall not be regarded 
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as textile materials but rather ‘‘as wholly of * * * plastics” pro- 
vided that, as used in the article, plastic forms the outer surface 
of the article or the only exposed surface of the fabric. 

Citing the legislative history contained in the House Report on 
the Tariff Schedules Technical Amendment Act of 1965, the Gov- 
ernment says that the articles so excluded are limited to finished 


products which incorporate a coated fabric, of the type referred to 
in the legislative history, e.g., gloves, luggage, handbags, and do 
not include interim products such as the imported rolls of coated 
fabrics.’ The Government says that because there is no contrary 


¢ Those headnotes provide in pertinent part: 
Headnote 2: 
2. For the purposes of the tariff schedules— 
(a) the term “‘textile materials’? means— 
(i) the fibers * * *, 
(ii) the yarn intermediates and the yarns * * *, 
(iii) the cordage * * *, 
(iv) the fabrics - - -, 
(v) braids, - - - -, and 
(vi) except as provided by headnote 5, articles produced from any of the foregoing prod- 
ucts. 


Headnote 5: 

5. [I]n determining the classification of any article which is wholly or in part of a fabric coated 
or filled, or laminated, with nontransparent rubber or plastics (which fabric is provided for in part 
4C of this schedule), the fabric shall be regarded not as a textile material but as being wholly of 
rubber or plastics to the extent that (as used in the article) the nontransparent rubber or plastics 
forms either the outer surface of such article or the only exposed surface of such fabric. 

7The Government quotes the following language from the House Report (all emphasis by the 
Government): 
Textile fabrics which have been coated or filled or laminated with rubber or plastics are made * * * for 
a@ wide variety of uses. * * * These rubber- or plastic-covered fabrics are used in making 7sainwear, 
hunting jackets, footwear, headwear, gloves, luggage, handbags, furniture, and other articles. 


* + * * * ~ 7 


Subsection (a) would amend the definition of ‘‘textile materials’ in headnote 2(a) of schedule 3. 
* * * The proposed amendment takes into account the consideration mentioned above that the textile 
characteristics of these fabrics may be completely lost in the final product. For example, simulated 
leather suitcases and gloves made of a “supported” vinyl bear no outward resemblance to a textile 
product. Thus, the proposed amendment of headnote 2(a) would exclude such fabrics from the defined 
concept of ‘‘textile materials” and provide for their being regarded as wholly of rubber or plastics to 
the extent that as used in the luggage, gloves, or other articles made therefrom, nontransparent rubber or 
plastics form either the outer surface of the article or the only exposed surface of the fabric. 

H.R. Rep. No. 342, 89th Cong., Ist Sess. 10-13 (1965). 
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indication in the statute, this interpretation is equally applicable 
to the term “‘articles” as used in subpart 4C, headnote 1(vii). That 
Congress intended that construction, says the Government, is but- 
tressed by the superior headiug to item 355.25, TSUS ® which says 
“whether or not coated or filled,’”’ making the presence of any plastic 
material irrelevant in determining whether a fabric is ‘‘of textile 
materials” and therefore classifiable thereunder. It is the Govern- 
ment’s view that that language together with that of the headnotes 
evidences a congressional intent to distinguish in schedule 3 be- 
tween basic textile materials and finished products made from such 
materials. 

In response to the Government’s contentions, Elbe cites United 
States v. Canadian Vinyl Industries, Inc., 64 CCPA 97, C.A.D. 1189, 
555 F. 2d 806 (1977), as stare decisis. 

Canadian Vinyl involved the proper tariff classification of an imita- 
tion patent leather manufactured by coating plastic onto a nylon 
fabric. In affirming the decision and judgment of the lower court, [2] 
this court held that the imported rolls of fabric were ‘‘articles” within 
the meaning of headnote 1(vii) and properly classifiable under item 
771.40, TSUS as strips or sheets in imitation of patent leather. In 
rejecting a restrictive interpretation of the term “articles” as used in 
the headnote, this court said: 

[W]e find no basis in the statute or even in the cited legislative 
history to read the word “article” in such restrictive manner. 
Although finished products such as gloves and luggage are dis- 
cussed in the legislative history as examples of ‘‘articles,” there is 
no narrowing definition given therein for the term. In our view 
the films, strips, sheets, etc. enumerated in the superior heading 
to item 771.40 are all articles which are excludable from schedule 


3 by virtue of headnote 1 (vii) to part 4C of schedule 3, provided 
they meet the other classification requirements in issue. 


Id. at 105-106, 555 F. 2d at 811. 


Contrary to the restricted and narrow meaning that the Govern- 
ment would attribute to the term “articles”, this court in Canadian 
Vinyl noted various portions of the legislative history establishing that 
Congress intended no distinction for classification purposes between 
finished and partly finished articles. Pointing to one such portion, this 
court said: 


This view * * * is reinforced by the Tariff Classification Study, 
Submitting Report (1960) (TCS), Schedule 7, p. 440, which 
states: 

[T]he proposed provisions of part 12 [of schedule 7] do not 
distinguish between products on the basis of whether they 
are or are not made into finished or partly finished articles. 


8 See note 2, supra. 
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Objective distinctions based on specified dimensions have 
been substituted. 
Id. at 106, 555 F. 2d at 811. 

Though the Government urges that the Canadian Vinyl decision is 
in error and should not be applied here, [3] we find no reason to depart 
from the construction of ‘“‘articles” adopted in that case and applied 
by the court below. 

The Government cites various provisions in schedule 3, which it 
says support its interpretation of “articles”, but that term as used in 
various other schedule 3 provisions is clearly not restricted in the 
manner the Government claims. For example, subpart 4C, headnote 
2(a) reads in part: 

2. For the purposes of the tariff schedules— 
(a) the term “‘coated or filled’”’, as used with reference to 


textile fabrics and other textile articles, means that any such 
fabric or other article has been coated or filled .... 


The phrase ‘‘textile fabrics and other textile articles” clearly indicates 
that “articles” refers here, inter alia, to textile fabrics. 

A similar conclusion is compelled by the language of schedule 3, 
subpart 4C, headnote 1, which excludes from classification in that 
subpart, various named items (headnote 1(i)—(vi)) and “other articles 


specially provided for in schedule 7 or elsewhere” (headnote 1(vii)).° 


Because those named items include not only finished products but 
also “intermediate” products, e.g., hair felt, cloth-lined or reinforced 
paper, [4] the term “articles” in headnote 1(vii) must refer to both 
finished consumer goods and intermediate goods. 


Moreover, the following language of headnote 5, a headnote the 


Government cites in support of its position, supports the exclusion 
from schedule 3, of a coated, filled or laminated fabric per se pro- 
vided the recited condition is met: 


[T]he fabric shall be regarded not as a textile material but as 
being wholly of * * * plastics to the extent that (as used in the 
article) the * * * plastics forms either the outer strface of such 
article or the only exposed surface of such fabric. 


Because we find that the term “articles” as used in headnote 
1(vii) may properly encompass merchandise such as Forrita 80 
and Plantilla 80, the appropriate inquiry is whether the Court of 


§ Headnote 1 provides in pertinent part: 
1. The provisions of this subpart do not cover— 

(i) any of the products described in part 5, 6, or 7A of this schedule; 
(ii) cloth-lined or reinforced paper * * *; 
(iii) cloths coated with abrasives * * *; 
(iv) fish landing nets * * *; 
(v) laminated or reinforced plestics * * *; 
(vi) hair felt, and articles there.f * * *; or 
(vii) other articles specially provided for in schedule 7 or elsewhere. 
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International Trade correctly held that merchandise classifiable 
under item 771.42, TSUS. 

That court found that the visual and tactile qualities of the plastic 
coating impart to the merchandise its ability to serve as an imita- 
tion leather and thereby provide its essential character. Applying 
headnote 9(f)(iii),!° the court therefore concluded that the mer- 
chandise is “almost wholly of’ plastics within the meaning of item 
771.42. 

The Government says that headnote 9(f) should not have been 
applied because that headnote is not applicable to coated or filled 
textile materials, and that schedule 3, headnote 4(b) should be applied 
instead. Application of headnote 4(b) would, in the Government’s 
view, preclude consideration of the plastic coating and compel clas- 
sification of the merchandise under item 355.25, TSUS as an article 
“of manmade fibers” regardless of the relative value of the plastics 
component. 

The Government’s contention is without merit. That headnote 
4(b) does not mandate disregard of the coating or filling substance 
in the manner propounded by the Government was made clear by 
the Court of International Trade in Marshall Co. v. United States, 
67 Cust. Ct. 316, C.D. 4291, 334 F. Supp. 643 (1971). In considering 


the proper classification of imported rubber-coated rayon fabric, 
the court said: 


The components of the merchandise are rayon fabric and 
rubber* * * . We are in accord that it is in chief value of man- 
made fiber . . . on the evidence presented* * * . We do not 
agree * * * that it can be considered wholly of man-made fibers 
on the ground that under headnote 4(b) * * * the substances 
used for laminating, coating or filling are to be disregarded. 
Headnote 4(b) is directed toward the determination of the 
component fiber of chief value and is applicable where it is 
necessary to decide whether vegetable fiber, wool, silk, or 
manmade fiber is the fiber in chief value. In making that deter- 
mination, the coating, filling, or laminating substance is to be 
disregarded. The headnote is no indication that it should be 
disregarded for other purposes. Braireliff Clothes, Ltd. v. United 
States, 55 Cust. Ct. 227, C.D. 4194 (1971). 


Id. at 323, 334 F. Supp. at 648. 

Because the question of component fiber in chief value is not at 
issue in this case, application of headnote 4(b) is inappropriate. 

The Government says that even if general headnote 9(f) is appli- 
cable, the subject merchandise is not “almost wholly of’ plastics 
because the non-woven fabric substrate and its plastic coating are 
equally essential to the usefulness of the product. The Government 


10 See note 4, supra. 
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says that neither component, each being equally essential, can pro- 
vide the essential character of the complete article. 

There is ample evidence of record to support the trial court’s 
holding that the plastic coating supplies the essential character of 
the merchandise. It is undisputed that the foremost characteristic of 
Forrita 80 and Plantilla 80, the ability to simulate the appearance of 
leather, is solely attributable to the plastic coating. Moreover, in 
serving as linings in footwear, only the plastic surfaces of Forrita 80 
and Plantilla 80 are exposed. 

The evidence further establishes that the plastic coating simulates 
the feel of leather; that it provides resistance to abrasions when used 
for inner shoe linings; and that customers within the commercial 
shoe industry, who are interested in obtaining imitation leathers, 
give little or no attention to the fabric substrate. 

Though it is undisputed that the nonwoven fabric substrate con- 
tributes desirable properties to the merchandise, there is no evidence 
that it alters the essential character of the merchandise or that it is 
indispensable. On the contrary, though some type of substrate is 
required, a nonwoven fabric need not be used. There is evidence 
that woven fabrics and paper are satisfactory substitutes. 


CONCLUSION 
Schedule 3, subpart 4C, headnote 1(vii) excludes from classifica- 


tion in that subpart ‘articles specially provided for in schedule 7 or 


”? 


elsewhere”. Those “articles” are not restricted to finished consumer 
goods and may include intermediate products. 

[5] Because the essential character of Forrita 80 and Plantilla 80 
is imparted by the plastic coating, the merchandise is properly classi- 
fiable under item 771.42, TSUS. As such, it is excluded from schedule 
3, subpart 4C by headnote 1(vii) to that subpart. Accordingly, the 
judgment of the Court of International Trade is affirmed. 


MILLER, Judge, dissenting. 


I would reverse the judgment below based on the views expressed 
in my dissenting opinion in United States v. Canadian Vinyl Industries, 
Inc., 64 CCPA 97, C.A.D. 1189, 555 F. 2d 806 (1977). 
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Matetz, Judge: This is a motion by defendant to require plaintiff 
to post security pursuant to rule 65(c) of this court.! 

The background is this. On March 10, 1971, the Secretary of 
the Treasury issued a finding of dumping of television sets from 
Japan, thereby making such sets subject to antidumping duties. 
T.D. 71-76, 36 FR 4597 (1971). From the date of this finding through 
1979 most of these duties were not collected, and on April 28, 1980, 
the Secretary of Commerce settled for $77 million all Government 
claims for antidumping duties arising from entries of the sets from 
July 1, 1973 to March 31, 1979. Plaintiff, a domestic manufacturer 
of television sets, then brought this action challenging the lawfulness 
of the settlement. On December 9, 1980, the court concluded that 
plaintiff had “made out a substantial case on the merits * * * that 
Government officials in negotiating and executing the settlement 
agreements acted arbitrarily and in bad faith” and preliminarily 
enjoined implementation of the settlement. Zenith Radio Corp. v. 
United States, 1 CIT —, 505 F. Supp. 216, 219 (1980). 

It is not disputed that the injunction here delays, at least tem- 
porarily, the Government’s receipt and use of $77 million in anti- 
dumping duties. On this basis, defendant has requested that bond be 
set at $11.5 million, an amount equivalent to 15 percent interest, 
for one year, on $77 million. Plaintiff, on the other hand, argues 
that bond is not required because the injunction was issued in aid 
of the court’s jurisdiction and the litigation is in the public interest.” 

It is established that 28 U.S.C. §1651—the All Writs Act— 
authorizes federal courts to issue injunctions needed to prevent a 
controversy from becoming moot in order to preserve their juris- 
diction over a case. As the Supreme Court has stated, federal courts 
possess “judicial power to preserve * * * jurisdiction or maintain 
the status quo by injunction pending review of an agency’s action.” 
F.T.C. v. Dean Foods Co., 384 U.S. 597, 604 (1966). Thus this power 
may be appropriately exercised where ‘an administrative agency 
has committed errors of law * * * [but] judicial review would be an 
idle ceremony if the situation were irreparably changed before the 
[judicial] correction could be made.” Scripps-Howard Radio, Inc. v. 


1 Rule 65(c) of this court which is identical to rule 65(c) of the Federal Rules of Civil Procedure provides 
to the extent relevant: 

No restraining order or preliminary injunction shall issue except upon the giving of security by the 
applicant, in such sum as the court deems proper, for the payment of such costs and damages as may 
be incurred or suffered by any party who is found to have been wrongfully enjoined or restrained * * *- 

2 It is to be noted that although the settlement has been enjoined by this court since December 9, 1980, 
defendant first moved for the posting of security on June 9, 1981. In addition, this same settlement has 
also been enjoined by the Court of Appeals for the District of Columbia since May 8, 1980. See COMPACT 
v. Miller, C.A.D.C. No. 79-1948. Defendant has made no motion for security in that cour¢. 
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F.C C., 316 U.S. 4, 10 (1942). See also United States v. Western Pa. 
Sand & Gravel Ass’n, 114 F. Supp. 158 (W.D. Pa. 1953). And where 
a federal court issues a preliminary injunction in aid of and in pres- 
ervation of its jurisdiction, no security need be required pursuant to 
rule 65(c). See, e.g., Magidson v. Duggan, 180 F. 2d 473, 479 (8th 
Cir. 1950), cert. denied, 339 U.S. 965 (1950); Doyne v. Saettele, 112 
F. 2d 155, 162 (8th Cir. 1940); Guaranty Trust Co. v. Broadway & 
Seventh Ave. R. Co., 43 F. 2d 130 (S.D.N.Y. 1930); Bivens v. Board of 
Public Education, 284 F. Supp. 888, 899 (M.D. Ga. 1967). 

Here, in determining that a preliminary injunction should issue, this 
court concluded that in the absence of such relief “plaintiff stands to be 
irreparably injured * * * [by losing] its right to judicial review.” 
Zenith Radio Corp., supra, 505 F. Supp. at 219-20. Further, this court 
emphasized that “the mooting of this controversy, which is what 
would result in the absence of an injunction, would constitute a 
disservice to the public interest.” Jd. at 220. A similar situation 
existed in Powelton Civic Home Own. Ass’n v. Dept. of H.U.D., 284 
F. Supp. 809 (E.D. Pa. 1968), where the court “granted the preliminary 
injunction because disbursement of * * * [certain] funds would have 
rendered the controverted issues moot.” Jd. at 839. In that case, the 
court denied a motion for $20 million in security, stating that “FR 
Civ. P. 65(c) is not applicable when the preliminary injunction has been 
issued in order to preserve the court’s * * * jurisdiction.” Jd. at 839. 
In this case, the preliminary injunction serves the same purpose and 
security is therefore not required. City of Hartford v. Hills, 408 F. 
Supp. 879, 887 (D. Conn. 1975); Grenchik v. Mandel, 373 F. Supp. 
1298, 1302 (D. Md. 1973). 

But even if this injunction were not in aid of the court’s jurisdiction, 
the court still has discretion as to the amount of security to require of 
plaintiff. See, e.g., Stockslager v. Carroll Elec. Cooperative Corp., 528 
F, 2d 949, 951 (8th Cir. 1976); Continental Oil Company v. Frontier 
Refining Company, 338 F. 2d 780, 782 (10th Cir. 1964); Ferguson v. 
Tabah, 288 F. 2d 665, 675 (2d Cir. 1961). And it is within the court’s 
discretion to set the amount of security at a level below the actual 
potential costs and damages to defendant, Base v. Richardson, 338 F. 
Supp. 478, 491 (S.D.N.Y. 1971), or even at a nominal level. West 
Virginia Highlands Conserv. v. Island Creek Coal Co., 441 F. 2d 232, 
236 (4th Cir. 1971); Natural Resources Defense Council, Inc. v. Morton, 
337 F. Supp. 167 (D.C.D.C. 1971), aff'd on other grounds, 458 F. 2d 
827 (D.C. Cir. 1972). Indeed, in Urbain v. Knapp Brothers Manu- 
facturing Company, 217 F. 2d 810, 815-16 (6th Cir. 1954), cert. denied, 
349 U.S. 930 (1955), it was recognized that since the amount of security 
to be required is within the discretion of the court, the question of 
whether or not to require any security in the first instance is also 
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within the court’s discretion. See also Scherr v. Volpe, 466 F. 2d 1027, 
1035 (7th Cir. 1972); Corrigan Dispatch Co. v. Casa Guzman, S.A., 
569 F. 2d 300, 303 (5th Cir. 1978); International Control Corp. v. 
Vesco, 490 F. 2d 1334, 1356 (2d Cir. 1974), cert. denied, 417 U.S. 932 
(1974). Thus, ‘it is not uncommon in public interest actions * * * to 
require only nominal security under Rule 65(c).” State of Ala. ex rel 
Baxley v. Corps of Engineers, 411 F. Supp. 1261, 1275 (N.D. Ala. 
1976). See also Powelton Civie Home Own. Ass’n v. Dept. of H.U.D., 
supra, at 840-41; Bass v. Richardson, supra, at 491; Natural Resources 
Defense Council, Inc. v. Morton, supra, at 169. 

As was stated in State of Ala. ex rel Bazley v. Corps of Engineers, 
supra, at 1276: 

This court is simply unwilling to close the courthouse door in 
public interest litigation by imposing a burdensome security 
requirement on plaintiffs who otherwise have standing to review 
[the challenged] government action. .. . / A ecordingly, the in- 


junction to be issued will be conditioned upon the giving of 
security in the amount of one dollar. 


Similarly, in City of Atlanta v. Metropolitan Atlanta Rapid Transit, 
636 F. 2d 1084, 1094 (5th Cir. 1981), the court stated that: 
[The] parties were seeking to protect citizens in the Atlanta 
area from perceived adverse economic and social consequences. 
In a real sense, therefore, plaintiffs were engaged in public in- 
terest litigation, an area in which the courts have recognized an 
exception to the Rule 65 security requirement. 

Similar considerations are applicable here since plaintiff alleges 
that defendant failed to enforce the antidumping laws to the detri- 
ment of an entire industry. Admittedly, plaintiff is not a ‘public 
interest”’ organization or an indigent party. Nor does plaintiff repre- 
sent other United States television manufacturers. Yet should plain- 
tiff prevail upon the merits the result would benefit not just plaintiff 
but other United States manufacturers as well. Zenith Radio Corp. 
at 219. From a broader standpoint, the antidumping laws are designed 
to protect American industry from unfair competition. Necessarily, 
the public has an interest in the faithful enforcement of those laws. 
Zenith Radio Corp. at 220. 

Moreover, prohibitive security should not be required here because 
Congress intended that the Government’s administration of the anti- 
dumping laws should be subject to judicial review initiated by domes- 
tic manufacturers. See Zenith Radio Corp. at 219. A like consideration 
was recognized in Natural Resources Defense Council, Inc. v. Morton, 
supra, 337 F. Supp. at 168-69, where the court observed: 


Congress has indicated that private environmental organiza- 
tions should assist in enforcing NEPA * * *. The requirement 
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of more than a nominal amount as security would stifle the intent 
of the Act * * *, 
See also Wisconsin Heritages, Inc. v. Harris, 476 F. Supp. 300, 302 
(E.D. Wis. 1979); Bass v. Richardson, supra, at 491. 

Here, a requirement of $11.5 million in security would not only 
constitute a severe burden upon plaintiff’s efforts to litigate the law- 
fulness of the challenged settlement, it might indeed force plaintiff 
out of court. 

Given all the circumstances here, the court is of the view that pur- 
suant to rule 65(c), security in the amount of $250,000 should be 
required. The court therefore orders that within ten days from the 
date of this order plaintiff shall post security or bond in the amount 
of $250,000 to indemnify the defendant should it ultimately be de- 
termined that the defendant was wrongfully enjoined or restrained 


by the preliminary injunction issued by this court on December 9, 
1980. 


(Shp Op. 81-59) 


PPG Inpvustrigs, INc., PLAINTIFF v. Unitep Statses: Matcoim T. 
BALDRIGE, SECRETARY OF ComMERCE; LionEL H. OtmEer, UNDER 
SECRETARY FOR INTERNATIONAL TRADE, DEPARTMENT OF Com- 
MERCE, DEFENDANTS 


Court No. 81-6-00733 


CLEAR SHEET Guass From TAIwAn 


[Plaintiff’s motion for a preliminary injunction denied; plaintiff’s 
motion to shorten defendants’ time to reply to complaint denied; 
defendants’ cross-motion to dismiss continued.] 


(Dated July 6, 1981) 


Eugene L. Stewart (Terence P. Stewart and Jeffrey 8. Beckington on the brief) 
for the plaintiff. 


Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Francis J. Sailer on the brief), for the 


defendants. 

Lanois, Judge: In this action plaintiff has filed a summons and 
complaint, motion for a preliminary injunction, and a proposed 
order to show cause. Plaintiff seeks to preliminarily enjoin the De- 
partment of Commerce from reaching and publishing a final deter- 
mination based upon the annual review sanctioned by section 751 
of the Tariff Act of 1930, as amended (19 U.S.C. §1675), of an 
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antidumping finding on clear sheet glass from Taiwan. Additionally, 
plaintiff moves to shorten defendants’ time to answer the complaint 
to ten (1C) days after service of the summons. 

Plaintiff stresses the urgency of this matter to be the fact that 
at any time on or after June 20, 1981 defendants can issue a final 
determination of the annual review of the antidumping order origi- 
nally published in 1971 (Treasury Decision 71-226, 36 Fed. Reg. 
16508). Plaintiff claims it is being denied its right to participate 
meaningfully in the section 751 review proceedings in that it has 
been denied a requested discretionary discovery conference and the 
opportunity to request disclosure of confidential documents pur- 
suant to a protective order. 

In denying plaintiff’s written request for a discretionary discovery 
conference before the Commerce Department, said Department 
stated that there were no facts to discover for the reason that for 
the period under review there have been no known shipments of 
the glass to the United States. 

Plaintiff maintains that there should be an independent evaluation 
by Commerce’s International Trade Administration (ITA) and that 
the ITA should not rely upon the Treasury Department’s calcula- 
tions and figures but should make its own assessment even though 
such assessment would be based upon information covering the pe- 
riod from 1974 to 1976, the last know shipment dates. 

Defendants respond to plaintiff’s motion for a preliminary injunc- 
tion opposing it on the grounds that it does not meet the requisite 
threshold requirements necessary for injunctive relief. Defendants 
also cross-move to dismiss the action on the grounds that it fails 
to state a cause of action. 

There is currently no temporary restraining order in effect nor 
has counsel for plaintiff petitioned the court for such relief in this 
action. 

Interim injunctive relief is an extraordinary and drastic remedy 
which should not be routinely granted unless the movant, by a clear 
showing, carries the burden of persuasion. Medical Society of the State 
of New York v. Toia, 560 F. 2d 535 (2d Cir. 1977); Wright & Miller, 
Federal Practice and Procedure, Civil § 2948 (1973). Only a viable 
threat of serious harm which cannot be undone authorizes exercise 
of a court’s equitable power to enjoin before the merits are fully 
determined. S. J. Stile Associates Ltd., et al. v. Dennis Snyder, et al. 
68 CCPA —, C.A.D. 1261, — F. 2d — (1981). A preliminary injunc- 
tion will not issue simply to prevent a mere possibility of injury, 
even where prospective injury is great. As presently existing, actual 
threat must be shown. State of New York v. Nuclear Regulatory Com- 
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mission, 550 F. 2d 745 (2d Cir. 1977); Wright & Miller, supra, 
§ 2948. 

Generally, four conditions must be met before an injunction is 
granted. There must be a threat of immediate irreparable harm; a 
showing that the public interest would be better served by issuing 
than by denying the injunction; that there is a likelihood of success 
on the merits; and that the balance of hardship on the parties favored 
the party seeking injunctive relief. S. J. Stile Associates Lid., et al. 
v. Dennis Snyder, et al., supra; American Air Parcel Forwarding 
Company, Lid., A Hong Kong Corporation v. United States, 1 CIT 

, Slip Op. 81-45 (May 15, 1981); Asher v. Laird, 475 F. 2d 360 
(D.C. Cir. 1973). 

In examining these four conditions it is generally understood that 
the basis of injunctive relief in federal courts has always been irrepa- 
rable harm and inadequacy of legal remedies. Rondeau v. Mosinee 
Paper Corp., 422 U.S. 49 (1975); Sampson v. Murray, 415 U.S. 61 
(1974) ; Virginia Petroleum Jobbers Ass’n v. FPC 259 F. 2d 921 (D.C. 
Cir. 1958). 

In the present action plaintiff, in effect, seeks a mandatory injunc- 
tion whereby the court should issue forthwith an order compelling 
the ITA to grant plaintiff a disclosure conference before it. However, 
plaintiff has demonstrated no actual or threatened injury warranting 
the imposition of an injunction. Apparently there has been no impor- 
tation of sheet glass from Taiwan for several years nor is there any 
evidence to show that importation is about to occur and that the 
existing antidumping duty order will not adequately protect the 
domestic industry. Again, only a viable threat of serious harm which 
cannot be undone authorizes exercise of a court’s equitable power. 
S. J. Stile Associates, Ltd., et al. v. Dennis Snyder, et al., supra. Since 
this is an application for a mandatory injunction movant is held to 
an even more stringent burden of proof than under the normal pro- 
hibitive type injunction. Wright & Miller, supra, §2948 at 446. 
Plaintiff has fallen short of meeting either standard of proof. 

Plaintiff has failed to meet the most important criteria for obtain- 
ing an injunction. It has demonstrated no irreparable injury. In 
view of this fact it would be an abuse of this Court’s discretion to 
grant a preliminary injunction. 

Accordingly, plaintiff’s motion for a preliminary injunction is 
denied as is plaintiff’s motion to shorten defendants’ time to answer 
which is now moot. 

As the equitable matter has been determined, the complaint and 
cross-motion to dismiss the same are hereby continued and the action 


is referred to the Chief Judge for assignment pursuant to rules 78(b) 
and 78(c) (4). 
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(Slip Op. 81-60) 


BELWITH INTERNATIONAL, LTD., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Motion te Vacate Judgment 
Court No. 78-5-00772 


[Plaintiff’s motion to vacate judgment is denied.] 
(Dated July 6, 1981) 


Stanley R. Gustafson for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, 
Attorney in Charge, Internationa] Trade Field Office, Commercial Litigation 
Branch (Robert H. White on the brief), for the defendant. 


Lanois, Judge: In this action plaintiff moves to vacate a previous 
order and judgment of this Court which dismissed the action for 
failure to prosecute pursuant to Rule 86. 

This action was dismissed by the Clerk on December 10, 1980. 
Plaintiff claims, inter alia, that he did not receive notice of the dis- 
missal due to the fact that he changed office addresses and, further, 
that he had an agreement with the Attorney General’s International 
Trade Field Office for an extension of time to enable the Attorney 
General to review the file in preparation for trial. Plaintiff further 
alleges that discovery has been completed. 

The jurisdictional provision governing retrials and rehearings, 
28 U.S.C. § 2646, is quite clear in its terms. 

§ 2646 RETRIAL OR REHEARING. 

After the Court of International Trade has rendered a judgment 
or order, the court may, upon the motion of a party or upon its 
own motion, grant a retrial or rehearing, as the case may be. A 
motion of a party or the court shall be made not later than thirty 
days after the date of entry of the judgment or order. [Emphasis 
supplied.] 


Rule 60(b) of this Court which governs relief from judgments or 
orders also makes it quite clear that a motion seeking relief must be 
made within thirty (30) days after the date of entry of the judgment 
or order.' 

Plaintiff's motion is brought approximately five (5) months from 
the date of entry of the order of dismissal. As such, it is untimely and 


1 Notably, Rule 60(b) of this Court differs from Rule 60(b) of the Federal Rules of Civil Procedure upon 
which this Court’s rules were modeled. Under the Federal Rules, a motion brought pursuant to 60(b) for 
relief based upon enumerated categories 1, 2 and 3 under 60(b) must be made within one year from date of 
said order or judgment. Relief must be sought under the remaining categories within a reasonable time. This 
Court’s rule is much more stringent as to the time within which relief must be sought. 
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jurisdictionally defective and, therefore, must be denied. It has been 
held that although a party has mistakenly or inadvertently failed to 
act in a timely fashion and did not realize the consequence of its 
action that it cannot be granted an extension of time within which 
to act even though it may have a meritorious case. United States v. 
Torch Manufacturing Co., Inc., 62 CCPA 41, C.A.D. 1143, 509 F. 
2d 1187 (1975); R. W. Smith & Co., Ine. v. United States, 76 Cust. 
Ct. 253, C.D. 4663, 415 F. Supp. 895 (1976). 

The denial of this motion should not be construed as foreclosing 
plaintiff from bringing an independent action, based in equity to 
relieve itself from the judgment of dismissal. Rule 60(b) specifically 
states: 


This rule does not limit the power of the court to entertain an 
independent action to relieve a party from a judgment, order, 
or proceeding, or to grant relief to a defendant not actually 
personally notified as provided in 28 U.S.C. § 1655, or to set 
aside a judgment for fraud upon the court. The procedure for 
obtaining any relief from a judgment shall be by motion as pre- 
scribed in these rules or by an independent action. 


It cannot be too strongly emphasized that this Court still adheres 
to the strict jurisdictionally based rulings enunciated in United States 
v. Torch Manufacturing Co., Inc., supra, and R. W. Smith & Co., 
Inc. v. United States, supra. However, with the passage of the Cus- 
toms Courts Act of 1980 this Court became imbued with full equitable 
powers (28 U.S.C. § 1585) and the right to grant related relief (28 
U.S.C. § 2643(c)(1)) with the concomitant result of new legislation 
and new rules designed to enable this Court to render full relief when 
a matter is properly brought before it. Rule 60(b) is one such change 
and the independent equitable action theory thereunder should not 
be allayed by case law decided prior to the enactment of the new 
Customs Courts Act. 

Accordingly, plaintiff’s motion is denied without prejudice to com- 
mencement of an appropriate independent action seeking similar 
relief. 


(Slip Op. 81-61) 


Export-Import Srrvices, Inc., a/c Promotions INTERNATIONAL, 
PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 79-2-00256 
Untimely Protest 


[Defendant’s motion to dismiss granted; plaintiff’s cross-motion 
denied; action is dismissed.] 
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(Dated July 8, 1981) 


Serko & Simon (Margaret H. Sachter on the brief) for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, 
Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch (Susan Handler-Menahem and Jerry P. Wiskin on the briefs), for the 
defendant. 


Lanois, Judge: Defendant moves pursuant to Rule 12 for an order 
dismissing this action for lack of jurisdiction. Plaintiff opposes and 
cross-moves for an order granting leave to amend its summons and 
complaint to clarify the inclusion of the classification issue of its 
original protest. 

The evidence record indicates that on May 16, 1975 plaintiff filed 
protest Nos. 1001—5-007290 and 1001-5—-007291 against the classifi- 
cation of miniature surgical tools in entries 281072 and 314208 re- 
spectively. On June 26, 1975 attorneys for plaintiff filed protest 
No. 1001-5-009628 again contesting the classification of miniature 
surgical tools in the above entry numbers. On November 19, 1976 
the three protests were purportedly denied. For the purposes of this 
action only protest No. 1001-5-009628 (filed June 26, 1975 by at- 
torneys for plaintiff) appears relevant to plaintiff’s case. 

On August 4, 1977, eight and one-half (8%) months after the pur- 
ported denial of the protest, attorneys for plaintiff sent a letter to 
the Deputy Assistant Regional Commissioner of Customs Bernard 
Klein. In this letter it is claimed that the November 19, 1976 denial 
was not an effective denial because the document received by plaintiff 
notifying it of the denial ‘“* * * was ambiguous, confusing, unclear, 
and indefinite, compounded by carbon smudges and meaningless 
words written on different places of the document.” Plaintiff’s coun- 
sel requested that Customs issue a valid corrected denial dated as of 
the date of the corrected denial so that counsel could file a summons 
in this case. At that time counsel apparently realized that the 180-day 
period in which to file a summons from the denial date of the protest 
(28 U.S.C. 2631 (1976))! had expired. The letter also stated that 
two staff members of counsel’s firm had consulted with Bernard Klein 
and with Roy K. Dewing, Chief, Residual Liquidation & Drawback 
Branch, and were advised by both officials that the document in 
issue represented a proper denial of the claim stated in the protest. 

On February 21, 1978, the New York Regional Commissioner of 
Customs responded to counsel’s letter of August 4, 1977 stating that 
the protest denial was legally sufficient and adding that if counsel 
wished to discuss this decision with the Regional Counsel he should 


't Now 28 U.S.C 2636. 
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make an appointment directly with that office. This meeting was 
arranged and held on May 12, 1978. 

On May, 22, 1978 plaintiff filed protest No. 1001-8-006454 against 
the decision of the Regional Commissioner incorporated in the letter 
dated February 21, 1978. In a letter dated July 11, 1978, Harvey 
B. Fox, Director, Entry Procedures and Penalties Division, directed 
the New York Regional Commissioner to deny this protest in all 
respects which he subsequently did on August 25, 1978. On February 
7, 1979, plaintiff filed a summons against the denial of this latest 
protest (No. 1001-8-006454). 

The government mounts a threefold attack on the court’s lack of 
jurisdiction. First, the government claims that the protest which is 
the subject of this action (No. 1001-8-006454) does not contest the 
denial of a protestable decision enumerated in 19 U.S.C. 1514. Second, 
that even if the original protest was not properly denied on Novem- 
ber 19, 1976, that it was denied by the Regional Commissioner of Cus- 
toms’ letter dated February 21, 1978. Since the summons was filed on 
February 7, 1979, the action is untimely because it was commenced 
more than 180 days from the denial of the protest. Third, that plain- 
tiff’s letter dated August 4, 1977 itself constituted a protest, and that 
said protest was subsequently denied by the Regional Commissioner 
by letter dated February 21, 1978. Again the government argues 
that the action has been untimely commenced because it was filed 
more than 180 days after this denial. 

The court agrees with defendant that plaintiff’s action is untimely. 
While the copy of the original denial dated November 19, 1976 is 
quite slipshod in physical appearance, it nonetheless sufficiently 
conveys the impression that the protest was denied. The word “‘de- 
nied” is clearly written on it and although one signature of an import 
specialist is crossed out and marked void another signature does 
appear. Although the word “denied” and the second signature ap- 
pear not to be in their proper place on the form, they are not suffi- 
ciently far afield as to make them meaningless. There is no indication 
that the protest was granted in any manner. All indications lead 
to the conclusion that it was denied. 

Plaintiff fails to state or explain why it remained silent for more 
than eight (8) months after receiving the alleged ambiguous decision 
from Customs. Indeed. upon receipt of this notification plaintiff had a 
duty to inquire further. In fact, plaintiff did inquire further (at least 
according to its own letter dated August 4, 1977) and two members of 
counsel’s staff were advised that the protest had been denied. However, 
plaintiff took no action other than write the August 4th letter. 

The Court need not pass upon plaintiff’s further arguments. Suffice 
it to say that the Court views plaintiff’s myriad of letters and inquiries 
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as a mere “bootstrapping” attempt to circumvent the 180 day statute 
of limitations with which it initially failed to comply. 

Since the November 19, 1976 denial is deemed a valid denial, the 
protest and denial that is the subject matter of this action is redundant 
and does not constitute a protestable decision enumerated under 
19 U.S.C. 1514(a) (1976) and, as such, is not subject to judicial 
review pursuant to 28 U.S.C. 2631 (1976). 

Plaintiff also moves to amend its summons and complaint “for 
clarification of the inclusion of the classification issue of its original 
protest.’’ Since the protest here has been held not judicially reviewable 
because it does not constitute a protestable decision and since the 
time to seek judicial review of the original protest has long since run 
the Court fails to perceive what such amendment would accomplish. 

Accordingly, it is hereby 

Ordered, That defendant’s motion be, and hereby is, granted; and it 
is further 

Ordered, That plaintiff’s cross-motion be, and hereby is denied; 
and it is further 

Ordered, That this action be, and hereby is, dismissed. 


(Shp Op. 81-62) 


ATLANTIC SuGcar, Lrp., anp Reppatu SueGars, Lrtp., PLAINTIFFS 
v. UniTED STATES, DEFENDANT, AMSTAR CORPORATION, PARTY-IN- 
INTEREST 


Court No. 80-5-00754 


Memorandum and Order 
(Dated July 8, 1981) 


Rogers & Wells (Robert V. McIntyre and George C. Smith on the brief) for the 
plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Com- 
mercial Litigation Branch (Francis J. Sailor on the brief) for the defendant. 

Baker & McKenzie (Thomas P. Ondeck on the brief) and Sullivan & Cromwell 
(James H. Carter on the brief) for the Party-in-Interest. 


Watson, Judge: This is an action under Section 516A (a) (2) of 
the Tariff Act of 1930, (19 U.S.C. § 1516a (a) (2)). It was brought 
by Atlantic Sugar, Ltd. and Redpath Sugars, Ltd. for judicial review 
of a determination by the International Trade Commission (ITC) 
that the importation of refined sugar from Canada (previously found 
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to have been sold here at less than fair value during the period of 
October 1, 1978 through March 31, 1979) was causing material in- 
jury to an industry in the United States.’ The result of that determi- 
nation was the issuance of a final antidumping duty order. This 
judicial review is for the purpose of deciding whether or not the 
determination was supported by substantial evidence and made in 
accordance with the law. 19 U.S.C. § 1516a (b) (1) (B). 

The matter is now before the Court following motions by the 
plaintiffs and the government under rule 56.1, which is the Court’s 
analogue for a motion for summary judgment when the review is to 
be based solely upon the administrative record. Amstar, the inter- 
venor, is the domestic sugar producer whose petition initiated the 
investigation which resulted in the determination of material injury. 
It has participated in the briefing of the motion and the oral argu- 
ment which ensued. 

The case lends itself to discussion in two parts. In the first part 
are those issues which relate to the consequences of recently discov- 
ered errors connected to two of the findings made by the ITC. These 
were the finding that a regional industry existed and the finding that 
it was the producers of all, or almost all, of the production in the 
region who suffered material injury. 

In the second part are those issues raised in claims made by plain- 
tiffs, that various findings were not supported by substantial evidence 
or were otherwise not in conformity with the law. 


I 


The statutory guidelines for the determination of material injury 
in this antidumping investigation are contained in Section 771 of the 
Tariff Act of 1930, as added by the Trade Agreements Act of 1979 (19 
U.S.C. § 1677). The first dispute centers on the finding by the ITC 
that the sugar producers of an eleven-state region of the Northeast 
United States should be treated as a separate industry. The relevant 


statutory language is found at 19 U.S.C. § 1677 (4) (C) and reads as 
follows: 


Regional industries. In appropriate circumstances, the United 
States, for a particular product market, may be divided into 
two or more markets and the producers within each market 
may be treated as if they were a separate industry if— 

(i) the producers within such market sell all or almost 


all of their production of the like product in question in 
that market, and 


1 Sugars And Sirups from Canada, Inv. No. 731-TA-3 (Final), USITC Pub. No. 1047 (March, 1980) 
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(ii) the demand in that market is not supplied, to any 
substantial degree, by producers of the product in question 
located elsewhere in the United States. 

A serious question has arisen with respect to the second of these 
two explicitly stated conditions. In its determination, the ITC stated 
that “{o]nly about 5.5 percent of the sales of producers located in 
states outside the region were to customers within the region.” It 
further stated that it considered this amount to be “insubstantial.” 
During the pendency of this action, however, the ITC realized that 
it had not made its calculation as a percentage of the demand in the 
Northeast region, as required by the statute. When the 5.5 percent of 
“outside” sales were properly calculated as a percentage of all sales 
within the N.E. region the figure rose to 12 to 16 percent for the period 
under study. This meant that 12 to 16 percent of the demand in 
the market was being supplied by producers located elsewhere in the 
United States. 

Plaintiffs argue that these new figures are clearly substantial as 
a matter of law, being three to four times the percentage of sales rep- 
resented by the imports, being substantial in an ordinary arithmetical 
sense; going markedly beyond the bounds intended by Congress to 
define a truly isolated market, and beyond the range in which agency 
discretion could conceivably be exercised. Plaintiff ask the Court 
to set aside the injury determination as unlawful or, if it should see fit 
to remand the matter to the agency, to do so with instructions that 
the conditions for finding a separate industry do not exist. 

Defendant argues that the Court should limit itself to remanding 
the question for the ITC to reconsider its finding based on the correct 
percentage. 

Although the new figures are markedly larger the Court cannot say 
that, as a matter of law, they are beyond the realm of what can be 
considered insubstantial. For this reason, the Court will remand the 
question, not however, without expressing some of the factors which 
ought to be involved in the reconsideration. 

The level of imports in a region is not a standard for measuring the 
substantiality of sales in the region from elsewhere in the United 
States. First, there is the distinction that imports need only be “ 
nificant” while the satisfaction of demand from elsewhere in the United 
States must not occur to any ‘‘substantial”’ degree. More importantly, 
there is a teleological distinction. The imports, which are in a “sus- 
pect”’ condition because they are being sold at less than fair value, are 
being examined for their significance as a possible cause of injury. 
Causal effect in such cases, if we may draw an analogy to the law of 
torts, can be demonstrated at a relatively low threshold level provided 
the cause is in “proximity.” The sales from elsewhere are being 


sig- 
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examined to determine the isolation of a market, which is a more gen- 
eral question of condition, not cause and effect. Therefore, the quantity 
of fairly priced material from elsewhere in the United States may ex- 
ceed that of imports sold at less than fair value without necessarily 
being “substantial” in the sense of the statute. 

However, with respect to the ordinary meaning suggested by the 
phrase “to any substantial degree’ the Court is concerned by the de- 
gree of market penetration shown in the corrected data. The Court 
notes the possible inconsistency between isolation and reliance on 
producers elsewhere for the satisfaction of 12 to 16 percent of demand. 
The Court is troubled by the prospect that permitting this degree of 
external domestic satisfaction of a market might allow an arbitrary or 
freehanded sculpting of regional markets. These are questions with 
which the ITC must grapple in its reconsideration. 

The legislature took pains to carefully define the regional variation 
of the term “industry.” It is conceivable that this definition may be 
subje: t to special considerations which are within the capacity of the 
ITC to determine and explain. For this reason, in this formative stage 
of the administration of the new law, and at this juncture of the action 
the Court does not undertake to state the limits of the phrase ‘‘to 
any substantial degree.’ It also refrains from judging whether analo- 
gies may be drawn, as suggested by plaintiffs, between the substan- 
tiality of the sales from elsewhere and such concepts as the substan- 
tiality of the lessening of competition required by §3 of the Clayton 
Act (15 U.S.C. § 14). Consequently, the Court does not reach such 
examples as the finding in Standard Oil Co. v. United States, 337 U.S. 
293 (1948) that objectionable contracts which affected 6.7 percent of 
the business in a seven-state area went far toward supporting the 
inference that competition had been, or probably would be substan- 
tially lessened. 

A proper respect for the role of the ITC suggests that it be allowed 
to complete an analysis of the corrected data and bring its expertise 
to bear on this question. The Court notes only that when the limits of 
the plain meaning of the statutory language are being tested, it is 
particularly important for the ITC to state with precision the reason- 
ing which supports its conclusions. See generally, SCA1 Corporation 
v. United States, 84 Cust. Ct. 227, C.R.D. 80-2, 487 F. Supp. 96 (1980). 

The same approach holds true for the second error discovered during 
the pendency of this proceeding. The second error bears on a sub- 
sequent step in the ITC’s determination. When the existence of a 
separate regional industry has been determined, the law provides that 
material injury may be found if there is a concentration of dumped 
imports in that market and if the producers of all, or almost all, of the 
production within that market are being materially injured. These 
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additional factors are set out in the continuation of 19 U.S.C. § 1677(4) 
(C) which reads as follows: 


In such appropriate circumstances, material injury * * * may be 
found to exist with respect to an industry * * * if there is a con- 
centration of * * * dumped imports into such an isolated market 
and if the producers of all, or almost all, of the production within 
that market are being materially injured * * * by reason ofthe * * * 
dumped imports. 

Later, in 19 U.S.C. § 1677(7)(C) (iii) the statute mentions actual 
decline in profits as one of the factors which the ITC must evaluate in 
examining the impact of imports and arriving at a conclusion regard- 
ing material injury. 

The ITC found declining profits in general and net losses for several 
firms. It now appears that the financial data of the second largest 
producer in the region was mistakenly treated by the ITC as showing 
a loss. In reality, the data showed that the producer operated profit- 
ably during the period under consideration. This certainly requires 
a reevaluation of the evidence. A complicating factor is the existence 
of a special agreement between this producer and its supplier which 
adjusts the raw material supply price to insure a profit for the 
producer. 

Thus, the question is presented of the significance of the profit- 
ability of such a producer and what effect it has on the requirement 
that, for a regional industry, the material injury must be to the 
producers of all or almost all the production in the market. The finding 
by the ITC on this point must now be reconsidered in light of the 
complete evidence. Once again the magnitude of the error and the 
existence of an explicit statutory guideline require that the results 
of this reconsideration be expressed with particularity, and that the 
reasoning be given which indicates how the statutory standard has 
been applied. 

II 


The Court sees no lack of substantial evidence or lack of conformity 
to the law in the other findings to which plaintiffs object. A discussion 
of these objections forms the second part of this opinion. 

It is true that the ITC in some recent investigations has expressed 
the view that the ‘‘appropriate circumstances” for finding a regional 
industry require that the condition of the regional producers be 
worse than that of the industry at large.? However, the possibility 
that distinct reasons can account for differences between the economic 
health of a regional industry and the industry elsewhere, make this 


2 Certain Steel Wire Nails from the Republic of Korea, Inv. No. 731-TA-26 (Final) under the Tariff Act 
(1930), USITC Pub. No. 1088 (Aug. 1980) Asphalt Roofing Shingles from Canada, Inv. No. 731-TA-29 (Pre” 
liminary), USITC Pub. No. 1100, 2 ITRD 5171 (Oct. 1980). 
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an unreliable standard, even assuming it is a permissible factor in 
determining the existence of a regional industry. The Court cannot 
find error in the failure to apply a standard it considers superfluous 
and of questionable logical validity. 

The previously mentioned statutory requirement that producers in 
a regional industry sell all or almost all their production in that 
market is satisfied by the sale of 94 percent of production (using the 
lower of the two figures found by the Commission). The requirement 
that there be a “concentration” of dumped imports in the region is 
certainly supported by the sale of approximately 97 percent of the 
imports in the region under consideration. 

Plaintiffs claim that the Commission’s analysis of the voiume of 
the imports was cursory and flawed. The Commission is required by 19 
U.S.C. § 1677(7)(C) (i) to consider whether the volume of imports (or 
the increase in volume) is “significant,” either in absolute terms 
or relative to production or consumption in the United States. In 
this case the maximum volume of imports in the region (which is 
the proper focus of attention in this case) was 4.5 percent of the 
primary distribution, which is a volume measure of refiners’ sales 
and a reasonable reflection of consumption. The Court sees no de- 
ficiency in reasoning which regards small percentages as significant, 
particularly when the legislative history shows an awareness of this 
very possibility. See, S. Rep. No. 96-249, 96th Cong., Ist Sess., 
p- 88 (1979). 

Evidence that regional producers had to sell at a substantial dis- 
count to meet import competition was sufficient to support a finding 
that prices were depressed to a significant degree within the meaning 
of 19 U.S.C. § 1677(7)(C) Gi ID. 

For agricultural products, the ITC is also required to consider 
any increased burden on government price support programs. 19 
U.S.C. § 1677(D) (ii). Here, the ITC overstated the impact of the 
imports on the government’s sugar price support program when it 
called the effect ‘particularly severe.” * However, even though 
substantial evidence may have been lacking, the conclusion itself 
was immaterial. A lesser burden, or even the absence of any burden 
at all, on the sugar price support program would not necessarily 
detract from an injury determination which was based on the impact 
of the imports on the producers themselves. The statutory require- 
ment that the ITC consider any increased burden on government 
price support programs is intended to insure that the injury analysis 
of an agricultural industry will not be distorted by the beneficial 
effects of those programs and will not be avoided by the superficial 
appearance of an industry whose health is being sustained by govern- 


3 Sugars And Sirups From Canada, supra, at 4. 
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ment assistance. See, S. Rep. No. 96-249, 96th Cong., Ist Sess., 
p- 88 (1979). Here, where the industry was found to be suffering and 
displaying injury directly, the burden on government price support 
programs was of doubtful importance. 

In this connection, it should also be noted that no single factor is 
given decisive effect in determining material injury. In fact, at 19 
U.S.C. § 1677(7)(E) (ii) the law specifically disclaims the controlling 
effect of the presence or absence of any of the evaluative factors. 

Plaintiffs also argue that the ITC failed to make findings with 
respect to their claim that the declining per capita consumption of 
sugar and the increased use of high-fructose corn syrup were more 
significant caus2s of injury to the industry than the importations. 
This does not detract from the ITC’s determination. The ITC is 
not required to weigh the extent of injury from imports against 
the extent of injury from other causes, if they exist. The essence of 
its duty is to discern whether or not the imports are a cause of material 
injury to the industry and to do so based on a reasoned analysis 
of the evidence before it. See, S. Rep. No. 96-249, 96th Cong., Ist 
Sess., pp. 74-75 (1979). If substantial evidence exists to support the 
finding of sufficient causal connection between the imports and the 
injury, the existence of other contributing causes is immaterial. 

The ITC’s conclusion that regional producers lost sales as a result 
of the imports was supported by substantial evidence, both in the 
form of responses to questionnaires by regional producers and in- 
formation from the Departments of Labor and Commerce. The 
information from the other government agencies was derived from 
their determinations that sugar workers at certain locations in the 
region were eligible for adjustment assistance, determinations which 
are based in part on findings that declining sales due to imports 
contributed to the workers’ predicament. 19 U.S.C. § 2272 

Plaintiffs’ claim that they were denied due process by reason of 
the irregular attendance of the Commissioners during plaintiffs’ 
presentation was unsupported and of doubtful legal significance. 

Defendant has asked for a partial affirmance of the final injury 
determination. However, despite the existence of subsidiary findings 
with which the Court has not found fault, the final injury determi- 
nation must be considered as a unitary decision. In its present form, 
it is defective and cannot be approved. 

It is therefore ORDERED, That the final antidumping duty order 
and the injury determination upon which it was based are vacated, 
and it is further 

Ordered, That within 90 days the ITC shall issue a new determina- 
tion after considering the corrected data regarding the regional 
demand supplied from elsewhere and, if it is reached, the evidence 
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regarding the profitability of the producers in the region, and it is 
further 

Ordered, That the new determination shall state with particularity 
the standards applied and the reasoning utilized in arriving at a 
conclusion as to whether or not the demand in the region is satisfied 
to any substantial degree from elsewhere in the United States and, 
if it is reached, shall give a similar explanation for the conclusion 
as to whether it is the producers of all, or almost all, of the production 
in that market who are being materially injured, and it is further 


Ordered, That this action is stayed until the issuance of a new 
determination. 


(Slip Op. 81-63) 


Naxasima Aut Co., Ltp., PLAINTIFF v. UNITED STATES, DEFENDANT, 
SmitH-Corona Group, ConsumMER Propucts Division, SCM 
CoRPORATION, INTERVENOR 


Court No. 80-6-00933 
Memorandum and Order 


[Plaintiff’s motion to amend and to supplement administrative 
record denied.] 


(Dated July 9, 1981) 
Alan S. Hays, Esq. and Paul, Weiss, Rifkind, Wharton & Garrison, Esqs., for 
the plaintiff. 


Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch; Velta A. Melnbrencis, Esq., for the defendant. 
Eugene L. Stewart and Terence P. Stewart, Special Counsel to the intervenor. 


Newman, Judge: Plaintiff moves to amend and supplement the 
administrative record in this action brought pursuant to 19 U.S.C. 
§ 1516a by adding two documents. An affidavit filed by plaintiff’s 
counsel Mr. Hays in support of the motion avers that the documents 
in question concern “information newly determined to be relevant’’ 
respecting prior submissions to the administering authority. Ac- 
cording to the supporting affidavit, the information contained in the 
two documents did not come to the attention of plaintiff’s counsel 
until after this action had been commenced. 

Plaintiff has also moved for a protective order respecting confidential 


documents filed in support of its motion to amend and supplement 
the record. 


Defendant and the intervenor oppose plaintiff’s motion to amend 
and supplement the administrative record on the ground that the 
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granting of such motion would be contrary to 19 U.S.C. § 1516a, 
which provides that determinations in antidumping duty proceedings 
are to be reviewed upon the administrative record.' 

The objection by defendant and the intervenor to plaintiff’s motion 
is well taken. It is clear upon a reading of the statute and its legislative 
history that review of agency determinations in antidumping duty 
proceedings is to be undertaken upon the basis of the record made 
before the agency. 19 U.S.C. § 1516a(b)(2); S. Rep. No. 96-249, 
96th Cong., 1st Session., pp. 247-248, 251-252 (1979) and H.R. Rep. 
No. 96-317, 96th Cong., 1st Sess. 179-181 (1979). This scope of 
review, predicated solely upon the basis of the administrative record 
as prescribed by the statute, is in accord with general principles of 
judicial review of administrative action. See Schwartz, Administrative 
Law (1976), § 2065. 

Accordingly, it is hereby ordered that plaintiff’s motion to amend 
and supplement the administrative record is denied; plaintiff’s motion 
for a protective order is therefore moot and is denied. 


1 Neither defendant nor the intervenor responded to plaintiff’s motion for a protective order. 
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Appeal to U.S. Court of Customs 
and Patent Appeals 


AppEAL 81-19—The United States v. Heraeus Amersil, Inc.—Pre- 
LIMINARY INJUNCTION—ANTI-INJUNCTION Act—DEcLARATORY 
JUDGMENT AcT—COLLECTION oF A TAX—INCREASED DutTIEs— 
PRIVILEGE OF .DELAYED PayMENT—EstTimMaTED DvutTtrs— 
SumMary JuDGMENT—TSUS, Appeal from Slip Op. 81-33. 


In this case, six entries were liquidated on December 19, 1980 with 
increases in duty resulting from a value advance because of the in- 
clusion in the appraised value the value of certain precious metals 
furnished to plaintiff-appellee by its ultimate customer which was 
omitted from the entered value, and a rate advance from 20 percent 
under Item 656.10, TSUS, to 25 percent under Item 605.05, TSUS. 

On January 23, 1981, the Office of the Regional Commissioner ad- 
vised plaintiff-appellee by letter that the increased duties of $73,583.75 
determined upon liquidation was payable upon receipt of the liquida- 
tion bill. Plaintiff-appellee or his representative was further advised 
to appear at the customhouse and bring payment or proof of payment. 
Plaintiff-appellee was further advised that, if payment was not made 
within ten working days from the date of the letter, its privilege of 
delayed payment of estimated duties and reimbursable services would 
be denied, and, thereafter, deposit of estimated duties would be re- 
quired at the time the services are performed. 

On February 6, 1981, plaintiff-appellee obtained an extension of 
time to respond to the January 23, 1981 letter because of the fact that 
the six lost entries had just been made available at the customhouse, 
and plaintiff-appellee had not yet been able to verify the calculation 
of the duties resulting from the liquidation. On February 13, 1981, 
plaintiff-appellee filed protests against the classification of the mer- 
chandise and, at the same time, tendered payment in the sum of 
$61,333.17 representing the increased duties on the valuation of the 
merchandise covered by the six entries. On February 20, 1981, plain- 
tiff-appellee was advised by customs that its privilege of delayed pay- 
ment of the estimated duties was being suspended immediately because 
the importer was delinquent in its payment of customs bills, and, in the 
future, plaintiff-appellee would be required to file entry summary 
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documents with estimated duty attached before its merchandise 
would be released. 

Plaintiff-appellee brought an action in the United States Court of 
International Trade seeking summary judgment “declaring that the 
unpaid increased duties in the amount of $12,250.58 on the subject 
entries are not due and payable urless and until a summons or sum- 
monses are filed against denial of protests, or until the time for filing 
such summonses hes expired, and permanently enjoining defendant 
from requiring plaintiff-appellee to file entry summary documents 
with the estimated duty attached before its merchandise will be 
released, and denying reimbursable services without cash payment at 
the time the services are performed, or otherwise covering payment of 
the increased duties in questicn before the date when such duties are 
due and payable as declared by the Court.” Defendant-appellant 
filed a cross-motion for summary judgment, and a motion to dismiss. 

The United States Court of International Trade rendered a decision 
and judgment on April 24, 1981 in which it granted plaintiff-appellee’s 
motion for summary judgment, denied defendant-appellant’s cross- 
motior for summary judgment, denied plaintiff-appellee’s motion 
for a preliminary injunction, and denied defendant-appellant’s motion 
to dismiss. 

Defendant-appellant, being dissatisfied with the decision and judg- 
ment of the United States Court of International Trade, appeals to the 


United States Court of Customs and Patent Appeals, and respectfully 
prays, pursuant to Section 1541(a) and 2601 (a) and (b), Title 28, 
United States Code, to review the questions involved therein and to 
grant such relief in the premises as the Court shall seem just. 





International Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, July 23, 1981. 


The appended notices relating to investigations by the U.S. In- 
ternational Trade Commission are published for the information of 
Customs officers and others concerned. 

Wriiiam T. ARCHEY, 
Acting Commissioner of Customs. 


In the Matter of 

CERTAIN Corn-OPERATED AUDIOVIS- 
uAL GAMES AND COMPONENTS 
TuHEerEor (VIZ RALLY-X 
AND PAC MAN) 


Investigation No. 337-TA- 
105 


Order 


Pursuant to my authority as Chief Administrative Law Judge of 
this Commission, I hereby designate Administrative Law Judge 
John J. Mathias as Presiding Officer in this investigation. 

The Secretary shall serve a copy of this order upon all parties of 
record and shall publish it in the Federal Register. 

Issued: July 9, 1981. 

Donatp K. Dvvatt, 
Chief Administrative Law Judge. 


(19 CFR Part 201) 


NATIONAL Security INFORMATION; EXEcUTIVE ORpER 12065; 
IMPLEMENTING REGULATIONS 

AGENCY: United States International Trade Commission. 

ACTION: Final Rule. 


SUMMARY: This regulation implements Executive Order No. 
12065, 3 CFR 190 (1978 Compilation), and the Information Security 
89 
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Oversight Office Directive No. 1, 43 FR 46280 (Oct. 5, 1978), 
relating to the classification, declassification, and safeguarding of 
national security information. The order increases openness in Govern- 
ment by limiting the classification and accelerating the declassification 
of national security information, while providing improved pro- 
tection against unauthorized disclosure of information that requires 
protection in the interest of national security. 


EFFECTIVE DATE: April 1, 1980. 


FOR FURTHER INFORMATION CONTACT: Terry P. Mc- 
Gowan, Acting Director, Office of Administration, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436, 
telephone 202-523-0463. 


SUPPLEMENTARY INFORMATION: The sections in this regu- 
lation follow the format of the directive. This regulation has been 
reviewed by the Information Security Oversight Office in accordance 
with section 5-401 of Executive Order No. 12065. 


Suppart F—Nattonat Security INFORMATION 
201.42 PURPOSE AND SCOPE. 
201.43 Procram. 
201.44 PRocreDuREs. 

Autuority. Executive Order No. 12065, National Security In- 
formation, June 28, 1978, 3 CFR 190 (1978 compilation) ; Information 
Security Oversight Office, Directive No. 1, National Security In- 
formation, October 2, 1978, 43 FR 46280 (Oct. 5, 1978). 

201.42 Purpose AND SCOPE. 

The following regulation supplements Executive Order No. 12065, 
National Security Information, June 28, 1978, as it applies to the 
Commission. 

201.43 Procram. 

The Director of Administration is designated as the Official of the 
Commission who is responsible for implementation and oversight 
of information security programs and procedures, including ensuring 
conformity with the provisions of Executive Order No. 12065. He 
shall chair a committee, composed of himself and representatives of 
the offices of the Secretary and General Counsel, that will act on all 
suggestions and complaints with respect to the Commission’s admin- 


istration of the program. All questions, suggestions, and complaints 
regarding all elements of the information security program shall be 
directed to the Director of Administration. 
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201.44 ProcEpurREs. 

(a) Mandatory declassification review. (1) Requests for declassi- 
fication and release of national security information in the custody 
of the Commission shall be directed to the Secretary. Requests must 
reasonably describe the information that is desired to be declassified. 
Ail requests for declassification submitted pursuant to the Freedom 
of Information Act shall be processed in accordance with the pro- 
visions of that act and the applicable regulations of the Commission 
(19 CFR 201.17-.21). 

(2) Because the Commission does not have original classification 
authority and national security information in its custody has been 
classified by another Federal agency, the Secretary shall refer all 
requests for mandatory declassification review of classified information 
to the originating Federal agency along with his recommendations. 
Requests for declassification shall be referred and the requester 
advised within 60 days of receipt of a properly filed request. 

(b) Safeguarding. All classified materials shall be delivered to the 
Secretary, or whoever is designated to act in the absence of the Secre- 
tary, immediately upon receipt at the Commission. In the event that 
the Secretary or his designee is not available to receive the materials, 
they shall be delivered to the Executive Liaison and Special Advisor 
for Trade Agreements and secured, unopened, in the combination 
safe located in his office until the Secretary or his designee is available. 
Under no circumstances shall classified materials that cannot be 
delivered to the Secretary or his designee be stored other than in the 
designated safe. Access to classified materials at the Commission shall 
be limited to officers and employees of the Commission on the basis 
of a favorable determination of trustworthiness and a need to know. 

(c) Reproduction. ‘Top Secret”? documents may not be reproduced 
without the consent of the originating agency unless otherwise marked 
by that agency. “Secret” and “Confidential” documents may not be 
reproduced without the permission of the Secretary, and are subject 
to any limitations imposed by the originator. Reproduced copies shall 
be subject to the same controls as the original document. The Secretary 
shall establish a system of recording the number and distribution of 
copies reproduced from the original documents. Reproduction for the 
purposes of mandatory review shall not be restricted. 

(d) Storage. All classified material shall be stored in the GSA- 
approved combination safe located at the Commission. The combina- 
tion shall be changed as required by section IV-F-5-a of Information 
Security Oversight Office Directive No. 1. The combination shall be 
known only by the Secretary, Director of Administration, General 
Counsel, and other persons possessing an appropriate security 
clearance. 
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(e) Employee education. The Director of Administration shall es- 
tablish for all employees who have been granted a security clearance 
an information security education program that will advise them of 
the handling, reproduction, and storage procedures for these materials. 
The education program will also enable employees to familiarize 
themselves with the Order and applicable directives of the Information 
Security Oversight Office. New employees will be instructed in these 
procedures as they enter employment with the Commission. 

(f) Agency terminology. The use of the terms “Top Secret,” “Secret,” 
and ‘‘Confidential’’ shall beli mited to material classified for national 
security purposes. 

By order of the Commission. 

Issued: July 10, 1981. 

KeEnnetH R. Mason, 
Secretary. 
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US. Customs Service 


Treasury decisions: 
Carrier Bonds: CF 3587 


People’s Republic of China 
Cuba, CR amended, sec. 10.59 
Customs approved public gauger 
Domestic baggage 


Examination of cigars, etc-_-_--_--- a ea ie cea 


Papua New Guinea, CR amended, sec. 4.22 
Synopses of drawback decisions 

Orange juice 

Crankshaft 

Steel wire 

Steel sheet 

Steel sheet metal 

Glycerine 

Cetyl bromide 

Steel, various types 


Steel, stainless 
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Motorcycle parts 
Semiconductor 
Grapefruit juice 
Guthion technical 
Ethylene, propylene 
Steel sheet, hot rolled 
Methy! alcohol 
Styrene butadiene rubber 
Sebacic acid 

Yarns, nylon 

Sugar, hard 

Bladex herbicide 


Customs service decisions: 


Bonds: Merchandise entered for a trade fair_____.__________- 
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-- 81-189 


81-190-J 


-- 81-190-K 


81-190-M 
81-190-N 


81-190-P 
81-190-Q 
81-190-R 
81-190-U 
81-190-W 


81-190-Y 
81-190-Z 


. 81-166 
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Customs services decisions—Continued 

Classification: T.D. No. 
Antique 
Dutiable value of research and development costs____-----.-. 81-162 
Nitrocelitilose.. __ ..- 22 See re a eee 81-164 

Drawback: Cable transported to and laid between countries 

Entry: Courier service importations 

In-bond: The designation of courier to receive merchandise_____._ 81-165 

Liquidation: ATA carnets 

Trademark: Importation of foreign merchandise bearing an 

American trademark 
Value: Certain steel structure testing costs 


Court of Customs and Patent Appeals 


The United States v. Elbe Products Corp.: C.A.D. No. 


Mexibie nonwoven fabrics... 2 22 eae ee eee 1267 
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